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cise 'ofits discretionary powers to permit the ameIidment to be made.
The application in question is therefore overruled.
The denial by Missouri laws of the right to present claims against eX-

ecutors and administrators after the lapse of two years from the date
of their letters is also pleaded as a defense in the same case. The an-
swer to the plea is that no demand existed which could be presented or
exhibited until March 26, 1886, when the assessment was made. The
bill in this case was filed on March 16, 1888; that is, within less than
two years after there was a cause of action. The statute did not begin
to run until thare was a cause of action to be barred, as has been repeat-
edly held in Missouri. Finney v. State, 9 Mo. 227; Miller v. Woodward,
8 Mo. 169; and Chambers v. Smith, 23 Mo. 174.
Judgment will be entered, as herein indicated, for the several amounts

claimed against all the defendants, except H. J. McKellops and Mrs.
Berthoud. Interest will be allowed on the assessments from such date
after they were levied as suits to recover the same were brought.

STEWAR'r v. JUSTICES OF ST. CLAIR COUNTY COURT.

(Oircuit Omtrt, W. D. Missouri, W. D. September 7,1891.)

1. MANDAMqS TO COURTS - LEVYING TAXES - SATISFACTION OF JUDGMENT AGAINST
COUNTY.
Rev. St. U. S. § 916, and rule 34 of the circuit court for the western district of

Missouri, providing that a party who recovers judgment in a circuit court shall be
entitled to remedies upon execution and otherwise, similar to those provided by the
laws. of the state in which the court is held, do not authorize mandamus to compel
the levying of taxes in satisfaction of a judgment against a county, where the laws
of the state do not authorize an execution; since mandamus is merely an ancillary
proceeding, partaking of the nature of an execution.

2. JUDGMENT-SoUtE FACIAs-LIMITATION.
Rev. St. Mo. §§ 6013, 6020, providing that executions may issue upon a judgment

at any time within 10 years after its rendition, and that scire facias may be sued
out at any time within 10 years to revive a jUdgment, but that none shall thereafter
issue, cannot be construed to authorize scire facias after the time limited, even
though a writ had previously been issued within the time, and returned nuUa
bona.

Mandamus.
John H. Overall, for plaintiff.
John A. Gilbreath, for defendant.

PHILIPS, J. This is a proceeding ofmandamus to compel the respond-
ents, as justices of the county court of St. Clair county, to make an as-
sessment and levy a tax to satisfy the judgment in this court in favor of
relator against the county, predicated of bonds issued by the county in
payment of a subscription to aid in the construction of a railroad. To
the alternative writ the respondents make return, pleading, inter alia,
that the judgment on which the original writ was based was rendered
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more than 10 years next before suing out the writ. The relator moves
to strike out the return, as constituting no reason why the writ should
not be made peremptory.
The principal question raised is whether or not the process of manda-

1nus may issue when the writ offt. fa. is barred by the statute of limita-
tions. The first insistence of relator is that the writ of mandamus is a
proceeding sui juris, peculiarly adapted to the enforcement of judgments
against municipal corporations, and is not subject to the incident of stat-
utes of limitations, applicable to writs of execution. The office of the
writ of mandarntts under a judgment like this is expressed by Dillon in
his work on Municipal Corporations, (4th Ed. vol. 2, § 856,) as follows:
"The remedy of the municipal or county bondholder in the federal courts

is to sue at law, and obtain a judgment to establish the validity and amount
of bis debt. Thereupon it is usual to issue execution, if the corporate debtor
can by law have property SUbject to execution. On a return of the writ nulla
bona, or unsatistied, application is made upon an ipformation or relation un-
der oath, reciting these facts, for a mandamtt.s to compel the levy and collec-
tion of a tax to pay the judgment. But if the bondholder is by the statute
expressly entitled to a levy of a special tax to pay such judgment, and if the
duty of levying it has been neglected or refused, it is not necessary that an
execution in sllch case be returned nulla bona, in order to give such jUdg-
ment creditor the riglJt to a mandamus."
The function of the writ in the enforcement of judgments against

counties underwent thorough discussion in Riggs v. Johnson Co., 6 Wall.
166. It was there held-
"That the writ of mandamus, in a case like the present one, is a writ in aid

of jurisdiction which has preViously attached, and in snch case it is a process
ancillary to the judgment, and is the propel' substitute for the ordinary pro-
cess of execution to enforce the payment of the same, as provided in the con-
tract. * * * When so employed, it is neither a prerogative writ nor a
new suit, in the jurisdictional sense. On the contrary, it is a proceeding an-
cillary to the jUdgment which gives the jurisdiction, and. when issued, !Je-
comes a substitute for the ordinary process of execution to enforce the pay-
ment of the same."
So in Weber v. Lee Co., Id. 212, it is said:
"The proper remedy of the judgment creditor in such a case in the state

court is by mandamus, to compel the proper otlicers of the county to levy a
tax to pay the jUdgment. Such a creditor, having recovered jUdgment in the
circlut court. is entitled to the same remedy under the process act passed by
congress. Mandamus, when issued in such a case by the circuit court, is
neither a prerogative writ nor a new suit. On the contrary, it is a writ all-
thorized by the 14th section of the judiciary act as necessary to the exercise
of jurisdiction which has previously attached."
In Chanute City v. Trader, 132 U. S. 211, 10 Sup. Ct. Rep. 67, it is

said: "A proceeding by mandamus to compel the levy of a tax to pay a
judgment is in the nature of execution." And, again, in Harshman v.
Knox Co., 122 U. S. 318, 7 Sup. Ct. Rep. 1171, the court say: "Man-
damus, as it has been repeatedly decided by this court, in such a case as
the present, is a remedy in the nature of an execution for the purpose
of collecting the judgment." The power of the federal courts to employ
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this writ is subject to the restriction "that the writ and the mode of pro-
cess must be agreeable to the principles and usages of law." And by
this is meant the mode of process employed in the state where the United
States circuit court sits. "The intention of congress in passing the pro-
cess act was that the forms of writs of execution and the modes of pro-
cess and proceedings in common-law suits in the several circuit courts
should be the same as they were at that time in the courts of the respect-
ive states. * * * The practical effect of the course pursued was
that the forms ofwrits and executions and the modes of process and pro-
ceedings were the same, whether the litigation was in the state court or
in the circuit court of the United States." Riggs v. Johnson Co.,
So it is provided by secti')ll 916, Rev. St. U. S., that-
"The party recovering a jUdgment in a common-law cause in any circuit

or district court shall be entitled to similar remedies upon the same, by exe-
cuthm or otherwise, to reach the property of the judgment debtor, as are now
provided in like cases by ·the laws of the state in which said court is held, or
by any such laws hereafter created which may be adopted by general rules of
the said circuit or district court; and snch courts may from time to time, by
general rules, adopt such state laws as may hereafter be enforced in such state
in relation to the remedies upon judgments, as aforesaid, by execution or
otherwise. "
Rule 34 of the circuit court for this circuit provides that-
"Any party recovering a judgment in any common-law cause in this court

shall be entitled to similar remedies upon the same, by execution or other-
wise, to reach the property of the judgment debtor, as are now provided by
the laws of said state."
The writ of rnandamU8 being an ancillary proceeding, and partaking

of the nature of an execution. it should follow that if, under the state
laws, au execution could not have issued on the judgment at the time
this writ of mandamus was sued out, the plea to the answer is well made.
This brings us to the second contention of counsel for relator,-that,

although the state statute limits the time within which a writ offl. fa.
may issue to 10 years after the rendition of judgment, yet, if the writ
has once been issued within the 10 years, and returned mdla bonlt, as
appears from the writs and returns in this case, another writ may issue
after the lapse of the 10 years. In support of this contention we are re-
ferred to Dowsman v. Potter, 1 Mo. 518, and Clemens v. Brown, 9 Mo.
718, where it was held that, when the writ of execution has been issued
and returned not satisfied within the year and a day, an alias writ may
be issued after the year and day without a scire facias to revive the judg-
ment. These decisions were anterior to any statutory limitation respect-
ing the time in which such writ might issue, and were based upon com-
mon-law rules. But in the practice act of 1849 (section 2, art. 18, Laws
Mo. 1849, p. 92) the legislature enacted that, Hafter the lapse of five
years from the entry of judgment, an execution may be issued only by
leave of the court, on n)C)tion, with notice to the adverse party. Such
leave shall not be given unless it be established by the oath of the party,"
etc. After this enactment the supreme court, in Bolton v. Landsdown,
21 Mo. 399, declined to adopt what Judge LEONAHD termed" the worn-
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out rule." in the case above cited, "in the construction of a new statute.
which, after extending the year to five years, prohibits the issuing of
any execution after that period, unless by leave upon motion, after notice
to the adverse party." The opinion itself does not warrant so much of
the syllabus of the court reporter which implies that, if the execution was
sued out within five years, an alias writ might issue within five years
after the first execution. What Judge LEONARD asserted in the conclud-
ing part of the opinion was simply that the statute could not be re-
pealed, especially in a case like that, where the execution had been sued
out more than five years after the issue of the first; he having in the
previous part of the opinion distinctly annouDced that the court was not
at liberty "to defeat the clearly expressed will of the legislature." In
the Revised Statutes of 1855 (volume 2, p. 904, § 13) the act of 1849 was
changed so as to read: "After lapse of five years, and within ten years
from the entry of the judgment, where there is any lien in existence, an
execution may be issued only by leave of the court on motion, with
notice to the adverse party." In Turner v. Keller, 38 Mo. 332, it is evi-
dent that the court took the same view of the effect of this statute as to
the time within which an execution might issue as in the case in 21 Mo.
In tbe General Statutes of 1865 the foregoing provision, in tern.s,
was dropped, and section 11, p. 636, was substituted, as follows: "Ex-
ecutions may issue upon a judgment at any time within ten years after
the rendition of such judgment." This is continued in the present stat-
ute, (section 6020.) The phraseology of this section is significant. It
is not that an execution may issue, but it is in the plural: "Executions
may issue upon a jUdgment." Alias and pl'ur-ies writs may issue, but
within 10 years, and the act from which the 10 years dates is the ren-
dition of the judgment. Section 6013, Rev. St., declares that "the
plaintifl or his legal representative may at any time within ten years sue
out a scire facias to revive a judgment and lien; but, after the expiration
of ten years frol11 the rendition of the judgment, no scire facias shall is-
sue." George v. Middot.gh, 62 Mo. 549, was predicated of this statute,
in which the court say:
"Executions can only issue upon a judgment within ten years after its ren-

dition. * * * The statute provides that the plaintiff or his legal rep-
resentatives may at any time within ten years sue out a scire facias to re-
vive a judgment and lien; but, after the expiration of ten years from the ren-
dition of the judgment, no sci1"efacias shall issue."
It is true that it does not appear from the case that an execution had

issued within the 10 years; but the language of Judge WAGNER leaves
no doubt as to what his mind was, for he says: "As more than ten
years had expired from the time the original judgment was rendered,
the executions were nullities. Hoskins v. Helm, 4 Litt. (Ky.) 310."
It has been the sense and practice of bench and bar in this state ever
since these provisions appeared in the statute that a judgment and lien
might be continued by a proceeding of sciTe facias, if begun within the
10 years; and that the new judgment would run from the date of the
revivor. Walsh v. Bosse, 16 Mo. App. 231. But, after 10 years without
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a revivor, .suit must be brought on the judgment within the 20 years,
and a new. judgment obtained. This is distinctly announced by Judge
NORTON in Ewing v. Taylor, 70 Mo. 398:
"Until the time has elapsed since the rendition of the judgment which the

law designates as the period when the presumption of payment may be in-
dulged, such judgment may be enforced either against a judgment debtor by
execution, if sued out within ten years after Its rendition, and after that
time by suit founded on the judgment. if brought Within twenty years after
its rendition." .
.See, also, Mullen v. Hewitt, 103 Mo. 639, 15 S. W. Rep. 924.
With the knowledge this court has of the charter under which the sub-

scription was made for which the bonds were issued, and the serious
character of the defense interposed by the county against their validity,
ending, after an earnest and protracted contest, in the supreme court, it
may well be affirmed that no court would have awarded the writ of
mandamus against the county to levy a tax for their payment without a
judgment first had. The bonds would long since have been barred by
the lO-years statute of limitation. The relator's right, therefore, to pro-
cess being dependent upon a judgment, active and enforceable, it would
seem anomalous that when, after the lapse of 10 years, the judgment
must be revived by suit thereon before it could be enforced by execution,
to yet hold that the original judgment could be enforced at any time
within 20 years after its rendition by the writ of mandamus, which in
this respect -is of the nature of an execution, an extraordinary remedy,
permitted because the ordinary writ of fl. fa. is unavailing. It would
make the auxiliary greater than the principal,-the substitute greater than
the thing for which it stands. To so hold would be to declare that a
judgment creditor of a municipal corporation in respect to his rights is a
peculiarly favored litigant, possessing privileges and exemptions over a
judgment creditor of an individual debtor. The statute, in my opinion,
admits of no such construction. The process by mandamus for the en-
forcement of a judgment ought not to be accorded such special favor,
privilege, or exemption.
It results that so much of the motion as seeks to strike out that por-

tion of the return which interposes the plea of the statute of limitations
is denied, and the same is sustained as to the other matters set UP tn
the return.
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LmEL AND SLANDER-DAMAGES. ,
When the proprietor of a newspaper publishes, without inquiry as to its authen-

ticity, an item from a news agency, falsely stating that a certain named man and
woman of high respectability have eloped, that the intimacy between them had for
some time excited comment, etc., he is guilty of reprehensible negligence, and,
though not guilty of malice, the jury may, in an action again8t him for libel and
slander, award punitive or exemplary damages.

At Law. Action for libel. The jury rendered a verdict for plaintiff
for $4,000.
Harriman &- Fessenden, for plaintiff.
Don Passos Bros., for defendants.

WALI,ACE, J. The instructions to the jury upon the law were strictly
accurate, and the comments upon the facts were fully justified by the
circumstances of the case as they appeared upon the trial. Was the ver-
dict excessive? The plaintiff, a resident of Toronto, Canada, came to
New York city on the 8th ofJune, 1890, accompanied by the wife ofa
friend of his, who resided at Toronto. '''Then the train arrived, they
were met at the station by the husband. All the parties were people of
high respectability, and were apparently intimate friends, who had ar-
ranged for a visit at New York together. While they were staying at
the Hotel Brunswick, and on the 14th of June, there appeared in the
newspaper published by the defendant a communication, under the
heading "Eloped to New York," which purported to have been sent to
it by its special correspondent at Toronto the day before. The com-
munication stated, in substance, that the plaintiff had eloped with the
lady; that for some time the intimacy between the two had excited com-
ment in Toronto, and when they were found to be missing" tongues
wagged freely;" that a dispatch from NewYork city had been received
by the husband, stating that his wife and plaintiff had been seen there,
and that he at once started for New York. It further appeared that one
Cronin, a reporter for a Toronto newspaper, had, without investigating
into the facts, sent the communication to a Chicago newspaper, or to a
news agency at Chicago; that it was published in a Chicago newspaper,
was forwarded by the news agency to the defendant, was published by
the Sun newspaper in New York, and was inserted by the telegraph ed-
itor of the defendant as an item of news, and published without making
any inquiry in respect to its authenticity. The publication of the ar-
ticle was not prompted by any personal malice towards the plaintiff or the
other persons mentioned. But the defendant was guilty of reprehensible
negligence in publishing it without making any effort to verify its truth.
The injury to the reputation of the plaintiff was probably insignificant,
but the jury undoubtedly thought that a newspaper manager who would
publish such an article-one in which the good name of a decent woman


