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IMMIGRATION-AcT OF MARCH 3, 1891-SPECIAL INQUIRy-EvIDENCE-DETERMINATION
BY INSPECTOR.
In order to lawfully debar and return an alien immigorant by virtue of the act of

March 3, 1891, on the ground of his being a person likely to become a public charge,
there must be a determination by the inspection officer that the immigrant is likely
to become a public charge, such determination being made upon competent evi-
dence tending to show such to be the fact; hence, where the record showed a deter-
mination that an immigrant was likely to become a public charge, made by the in-
spector without any evidence to prove the fact, and contrary to evidence adduced
by the immigrant, which evidence was disbelieved by the inspector, held, that there
had been no such determination as the statute contempiates, and no valid order for
the return of the immigrant can be made.

At Law. On return to writ of habeas corpu.s.
A. H. Sarasohn, for petitioner.
Jesse Johnson, U. S. Dist. Atty.

BENEDICT, J. This case comes before the court upon the return made
by James O'Beirne, as acting commissioner of immigration and in-
spector of immigration, to a writ of habeas corpus issued upon the petition
of Adolph Feinknopf, an alien who has arrived by water at
the port of New York, and has been ordered by the said inspect.or of
immigration to be returned to the port. whence he came. The return
shows that the petitioner, upon arrival, was inspected by the inspector,
and, a special inquiry having been demanded by the petitioner, such
special inquiry was had by the said inspector; and thereupon it was de-
termined and decided by the said inspector that the petitioner was a
person likely to become a public charge, and therefore the inspector
directed that the petitioner be detained, and sent back to the place
whence he came. In connection with the return is the testimony taken
upon the special inquiry held by the inspection officer. This evidence,
which is set forth at length in the return, consists of the testimony of
several sworn witnesses produced by the petitioner, whose testimony, if
believed, shows that the petitioner is 40 years old; that he is a native
of Austria; that he is a cabinet-maker by trade, and has exercised that
trade for 25 years; that he has no family; that he has baggage with him,
worth $20, and 50 cents in cash; that he is a man who can find employ-
ment in his trade, and is willing to exercise the same. The affidavit
of the immigrant b.3fore the inspection officer on the preliminary in-
quiry stated the same facts, and, in addition, that the immigrant has
not been an inmate of an almshouse, and has not received public aid or
support, and has not been convicted of crime. No testimony was
fered upon the special inquiry to contradict this testimony, and upon
the argument here it was conceded on behalf of the inspector that there
was not before him testimony from any witness tending to contradict
the testimony produced by the immigrant. Of course this testimony,
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if believed, would not warrant the conclusion that the petitioner was a
person likely to become a publio charge; but it is said that the testi-
mony produced by the immigrant was disbelieved by the inspector.
Assuming such to be the fact, and conceding the power of the inspec-
tion officer to disbelieve testimony presented to him, the case is still de-
void of any evidence whatever of any fact upon which to base a deter-
mination that the petitioner is likely to become a public charge. The
question to be decided, therefore, is whether an order for the return of
an alien immigrant as a person likely to become a public charge, made
by an inspection officer, without any evidence whatever tending to show
such to be the fact, is a valid order, made in compliance with law, or
invalid, because not made in compliance with law. The position taken
by the district attorney on behalf of the inspector is that by the act of
March 3, 1891, the determination of the inspection officer, although
made without evidence, if made upon an inspection of the immigrant
by the inspection officer, is such a determination as is contemplated by
the statute, is conclusive upon the courts, and is valid authority for the
detention and return of the immigrant. In behalf of the petitioner it
is conceded that the determination of an inspection officer when made
upon facts submitted to his judgment cannot be disturbed in a proceed-
ing like this; but it is insisted that an order for the return of an alien
immigrant as a person likely to become a public charge is not in con-
formity with the statute, and illegal, when, as in this case, the inspec-
tion officer has made no determination upon any facts submitted to him,
but, on the contrary, in the exercise of arbitrary power, without any
facts calling for the exercise of judgment, and upon mere inspection of
the immigrant, determined the immigrant to pe a person liable to be-
come a public charge.
r am unable to assent to the position taken by the district attorney,

that the act of 1891 confers upon the inspection. officer power to detain
and sfmd back an alien immigrant as being a person liable to become a
public charge, in the absence of any evidence whatever tending to es-
tablish that fact. Assuming that the power to send back to the coun-
try whence they came aliens who have been permitted to come within
the boundaries of the United States is one of the governmental powers
of the United States; and assuming also that, if the United States gov-
ernment has that power, it rests with the congress of the United States
to say when and how it shall be exercised; and assuming, but not de-
ciding,that, notwithstanding the provision of the constitution of the
United States forbidding the suspension of the writ of habeas corp1ls, it
is a valid exercise of that power by congress to make conclusive upon
the courts the determination of an inspection officer, made in the exer-
cise of arbitrary power, and without evidence of any fact, that the im-
migrant is a person likely to become a public charge, and therefore to
direct the detention and return of the immigrant,-still the question
remains, is the statute of 1891 such a statute? 'Vas it the intention of
congress by the act of 1891 to confer upon the inspection officer ap-
pointed by that act power upun his mere inspection of the immigrant
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to make a determinatiori that the immigrant is a person liable to become
a public charge, and thereupon to direct his detention and return to
the country whence he came, without having before him as the founda-
tion of his judgment some competent evidence upon which to base such
a determination? The possession of such a power by any civil officer
is so contrary to the spirit of our laws that, before the deposit of such
a power with the inspection officers "or their assistants," appointed in
pursuance of the act of March 3, 1891, will be held to be intended by
the act, plain and positive language to that effect in the statute itself
may well be required. The act contains no such language. It pro-
vides for the appointment of inspection officers, and it confers upon
such officers the powers conferred by the act of 1882 upon state com-
missioners, boards, or officers acting under contract with the secretary
of the treasury; but neither in the act of 1891 nor in the act of 1882
is there any express language conferring such a power as has been exer-
cised by the inspection officer in the case under consideration. But it
is said the act of 1891 makes it the duty of the inspection officer to in-
spect the immigrant, and this, by implication, confers upon the inf'1pec-
tion officer power to direct the detention and return of the immigrant
when, upon such inspection alone, without evidence, he determines that
the immigrant is a person likely to become a public charge. If it had
been the intention of the statute that a determination by the inspection
officer, made upon inspection alone, should be legal ground for the de-
tention and return of the immigrant, it would have been so easy to say
so that the absence of any language indicating such intention goes far
to show the non-existence of such an intention. By the act of 1882
power to inspect was also conferred, but that act was never, to my
knowledge, held to authorize a determination upon inspection without
competent evidence. The decisions were to the contrary. In Re Day,
27 Fed. Rep. 678, Judge BROWN held that the petition and return
showed the commissioners were acting within their jurisdiction, because
there was competent evidence before the commissioners for making such
a decision; and he declared that the rule laid down by Mr. Justice
BLATCHFORD, in Re Stupp, 12 Blatchf. 501-,'519, must govern such a
case. The language of Justice BJJATCHFORD, referred to, is as follows:
"The court issuing the writ must inquire and adjudge whether the com-

missioner acquired jurisdiction of the matter by conforming to the require-
ments of the treaty and the statute, whether he exceeded his jurisdiction, and
whether he had any legal or competent evidence of facts before him on
which to exercise a judgment as to the criminality of the accused. But such
court is not to iBquire whether the legal evidence of facts before the com-
missioner was sufficient or insufficient to warrant hiB conclusion. * * *
The proper inqUiry is to be limited to ascertaining whether the commissioner
had jurisdiction, and did not exceed his jurisdiction, and had before him legal
and competent evidence of facts whereon to pass judgment as to the fact of
the criminality, and did not arbitrarily commit the accused for surrender
without any legal evidence."
These decisions are equally applicable to a case arising under the stat-

ute of 1891. But it is said the act of 1882 contained no provision like
v.47F.no.6-29
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the provision in the act of 1891, that" the decision made by the inspec-
tion officers or their assistants touching the right of any alien to land,
when adverse to such right, shall be final." I am unable to see that
this provision throws any light upon the question under consideration.
The decision made final by the act of 1891 is a decision such as is con-
templated by the act, namely, a decision made upon a consideration of
competent evidence, and not an arbitrary decision, made without any
evidence whatever. Indeed, it seems unreasonable to impute to the law-
making power an intention to authorize a determination that a person
is likely to become a public charge to be made upon inspection only,
for the question whether a person is likely to become a public charge is
a question not capable of determination by inspection. A person may
present every appearance of poverty, and yet be possessed of abundant
means. He may be maimed or blind, anel still be abundantly capable
of maintaining himself without becoming a public charge. The pre-
sumption against an intention on the part of congress to permit such a
determination of such a fact to be made upon inspection only is there-
fore strong. It has been argued that, inasmuch as the statute puts the
burden of proof upon the immigrant in a case of special inquiry, it fol-
lows that when the testimony produced by the immigrant upon such
special inquiry is not believed by the inspector it was intended to per-
mit the immigrant to be returned upon inspection alone. Such a con-
clusion is by no means necessary. The more reasonable conclusion
seems to be that the statute, when providing that the immigrant shall
be returned unless upon special inquiry he shows satisfactorily that he
does not belong to one of the excluded classes, assumes that there was
before the inspector, at least upon the preliminary inquiry, testimony ad-
verse to the contention of the immigrant, affording foundation for the
judgment that .the immigrant was a person likely to become a public
charge. The statute contemplates a determination adverse to the im-
migrant made by the inspection officer upon evidence, and that a deter-
mination so made shall be sufficient to authorize the detention and
return of the immigrant when no credible testimony to the contrary is
produced by the immigrant upon the special inquiry. Furthermore, the
intention that the order for the return of an immigrant shall be based upon
a determination of an inspection officer, made upon testimony taken un-
der oath, is shown by the provisions of the act itself. I refer to the pro-
vision where power is conferred upon inspection officers" to take and
consider testimony touching the right of any such alien to enter the United
States;" where, in order to enable the inspector to take and consider tes-
timony, power to administer oaths is also conferred; and where it is de-
clared that all testimony so taken and considered shall be entered of
record; and where provision is made for appeal to the superintendent of
immigration and to the secretary of the treasury. An inspection cannot
be entered of record. These provisions look to a determination upon
evidence that can be entered of record, and not to a determination made
without evidence upon inspection merely; and they would be unneces-
sary if the intention of the law-making power had been 'to confer upon
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the inspection officer the arbitrary power to disregard all testimony pro-
duced by the immigrant, and to determine the immigrant to be a person
likely to become a public charge upon his inspection alone. The pro-
vision for appeals points to the same conclusion. This is intended to
provide a way of reviewing the decision of the inspection officer by the
superintendent of immigration and by the secretary of the treasury. But
the inspection made by the inspection officer cannot be brought before
the appellate tribunal, and it cannot be supposed that it was intended
that the secretary of the treasury should, upon an appeal to him, make
a personal inspection of the immigrant himself. It would follow, there-
fore, that in a case like the present an affirmance of the determination
of the inspection officer would be a determination adverse to the immi-
grant, without any basis whatever, not even an inspection. I therefore
conclude that, in order to a lawful detention and return of an alien im-
migrant as being a )Jerson likely to become a public charge by virtue of
the act of 1891, there must be a determination by the inspection officer
of the fact that the immigrant is likely to become a public charge, made
upon competent evidence tending to show such to be the fact; and that,
as the inspector, in making a determination in this case upon inspection
only, and without competent evidence, exceeded his authority, his or-
der, not having been made in compliance with the statute, affords no
legal ground for the detention of the relator. To prevent misunderstand-
ing, I repeat, it is not intended to say that the determination by the in-
spection officer, when made upon camp.etent evidence, can be reviewed
by the court, but simply this: That when the record shows a determi-
nation that the immigrant is likely to become a public charge, made with-
out a particle of evidence tending to prove the fact, there has been no
such determination as the statute contemplates, and, in the absence of
such a determination, no valid order for the return of the petitioner can
be made.
It. has been further contended that the application for the petitioner's

discharge is premature, that the statute provides for appeals to the su-
perintendent of immigration, and from him to the secretary of the treas-
ury; and thai the decision upon such appeals should be made before the
court will entertain a petition for habeas corpus. But in a case like this,
where there has been no determination capable of being reviewed, be-
cause not made upon any evidence whatever, in view of the law as above
stated, the result of the appeals, if taken, would necessarily be the dis-
charge of the petitioner, and no reason is seen for compelling the peti-
tioner to remain in custody pending appeals that cannot accomplish such
a review as the statute contemplates, for the reason that no such deter-
mination as the statute contemplates has been had. Such being my
opinion as to the construction to be put upon the act of 1891, the right,
as well as the duty, to discharge the petitioner follows. The privilege
of the writ of habeus cmpus is preserved by the constitution of the United
States, save in the case of rebellion and insurrection; and courts estab-
lished under the constitution cannot, therefore, either directly or indi-
rectly, be deprived of the power by means of the writ of habeas cmpUB
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to bring before them, and in a proper case to set at liberty, persons held
in confinement contrary to law. The detention of the petitioner is con-
trary to law, because it is not every alien immigrant arriving by water
that can be returned by an inspection officer, but only an alien immi-
grant detern1ined in the method prescribed by the statute to belong to
one of the excluded classes. And when, as in this case, it is shown to
the court upon the return to a writ of habeas corpus that the order for
the return of the immigrant was made without such a determination as
the law requires, the conclusion necessarily follows that the officer in
making the order exceeded his jurisdiction, and in such case the duty
is cast upon the court to grant the discharge prayed for. The impor-
tance of the question in this case will, I trust, induce the district at-
torney to take an appeal from this decision; and, to enable him to do
so with effect, entry of the order for discharge will upon his request be
delayed a reasonable time.

JUDSON L. THOMSON MANUF'G Co. v. HATHAWAY et at.

(Circuit Court, D. Connecticut. September 17,1891.)

PATENTS FOR INVENTIONS-INFRINGEl\fENT.
Letters patent No. 326,357, for an improvement in an arctic buckle, having a tongue

hinged between the leaves of a double flexible plate by a cam-shaped hinge-pin en-
tering between the plates, and having its bearings in transverse recesses, closed
in front, which has guards across the side edges of the flexible portion of these
plates to retain the hinge-pin in its proper bearings in the plates, and also to prevent
lateral displacement of the plates, are not infringed by a buckle having the tongue
pintle between the top and bottom plates, which are rigidly connected together,
with a depressed socket in the lower plate for the reception of the pintle, which is
held in place and prevented from sliding by the top plate being squeezed down-
Wl'ra. th" "nring ,'ction obtainea oy a spring plate fastened within the
folds of the base plate, which co-operates with a cam projection from the mid-
dle portion of the tongue.

In Equity.
George W. Hey, for plaintiff.
Frederick P. Fish, for defendants.

SHIPMAN, J. This is a bill in equity, which is based upon the alleged
infringement of the first claim ofletters patent No. 326,357, and of the
first and second claims of patent No. 326,355, said patents being re-
spectively for a spring clasp and a clasp plate in an arctic shoe; and of
the second and third claims of letters patent No. 336,769,-each one of
said patents having been granted to Jacob J. Unbehend. The plaintiff
submits to a dismissal of the bill so far as it relates to No. 336,769.
The invention which is the subject of Ko. 326,357, and the claims 01
the pateot, are described in Thomson v. Manufacturing Co., 32 FecI. Rep.
791, and 38 Fed. Rep. 602; and the device which is alleged to infrinoe
in this case is described in Manujacttb1'ing Co. v. Hatheway, 41 Fed. Rep.


