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BoRNEMANN v. NORRIS.

(Circuit Court, N. D. Flortda. June 19, 1891,)

EXECUTION—PLACE OF SALE. - '

Under the law of the United States relating to the sales of property taken under
execution in common-law cases pending in the circuit court, defendant in exe-
cution is entitled to have'the sale of land seized under execution made at the
door of the court-house in the county in which it is situated.

At Law.
Before LamAR, Justice, and ParpEE, Circuit Judge.

LaMAR, Justice. This cause came on to be heard upon a motion to
quash execution issued herein, and to set aside the levy under execution,
for reasons on file, and after notice to parties interested, and was argued
by Messrs. E. K. Foster and B. M. Miller, attorneys for movers, and
Mr. J. M. Barrs, attorney for plaintiff; whereupon, the court being of
opinion that, under the law of the United States relating to the sales of
property taken under execution in common-law cases pending in this
court, and particularly where required by the defendant in execution,
the sales of lands seized under execution should be made at the door of
the court-house in the county in which the lands are situated, it is or-
dered that the advertisement made by the marshal in this case of prop-
erty seized in Volusia county, state of Florida, be, and the same is hereby,
quashed, and that the marshal proceed under the execution in his hands
in this case to advertise and sell the property seized according to law,
unless otherwise restrained by orders from this court.

In re CARRIER et al.

(District Court, W. D. Pminsylvqnia.) :

1. BANKRUPTOY—DISCHARGE—OPPOBING . SPECIFICATIONS, . :

Under Rev. St. U. 8. § 5110, cl. 2, concernin% bankruptcy, which provides that
no discharge shall be granted if the bankrupt has concealed any writings' relat-
ing to his estate, a specificatian, filed in opposition to the discharge of a bank-
rupt, which charges that he has concealed from his assignee “certain papers” re-
lating to judgments obtained against him prior to his adjudication, “the papers” so
concealed being a receipt of one S. for the notes on which the judgments were re-
covered, is insufficient, in that it is vague and uncertain.

2. SaMp—Loss oF PROPERTY.

Under Rev. St. U. 8. § 5110, cl. 2, which provides that no discharge shall be
granted if the bankrupt has been guilty of any fraud or negligence in the care of
Eroperty belonging to him at the time of the presentation of his petition, “or if he

as caused, permitted, or suffered any loss, wuste, or destruction thereof, ” a speci-
fication charging that the bankrupt entered into a conspiracy with third persons,
and caused a large quantity of timber to be cut and removed from land belonging
to the estate, for the purpose of defrauding his creditors, is sufficient, though the
timber was removed four years after the adjudication in bankruptcy, as such stat-
ute applies to both voluntary and involuntary bankruptcy.
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8. BAME—CONVEYANCE OF LaAND.

A specification under the above. statute, charging that the bankrupt, 15 years
after the adjudication, conveyed land owned by him prior to the presentation of the
petition against him, for the purpose of defrauding creditors, is insufficient, as the
title to such land had passed to the assignee prior to the conveyance.

4. SAME—PREFERENCES 'IN ‘CONTEMPLATION OF BANERUPTCY.

Rev. Bt. U. 8. § 5110, cl. 9, concerning bankruptcy, provides that no discharge
shall be granted if the bankrupt has in contemplation of becoming bankrupt made
any payment or conveyance of any part of his property, directly or indirectly, for
the purpose of preferring any creditor, or for the purpose of preventing the prop-
erty from coming into the hands of the assignee. Held, that a specification charg-
ing that the bankrupt, for the purpose of preventing his property from coming
into the hands of the assignee, suffered certain judgments to be entered against
him upon notes and checks which had been previously paid, is insufficient, as it
does not appear that the judgments were collecbed from the assigned estate.

At Law. Motion to strike off spemﬁca(mns of opposition to discharge
of A. F. Baum.

J. M. GQarrison, for the motion,

L. B..D. Eeese, opposed.

Reep, J. The first specification filed in opposition to the discharge
of A. F. Baum avers that, after he was adjudged a bankrupt, and as-
signees of his estate were duly chosen, he refused to surrender to the as-

. signees the papers relating to his estate, and concealed from said assignees
“certain papers” relating to judgments obtained against him prior to his
.adjudication, “the papers” so concealed being a receipt of one Alexan-
-der Smith for the notes upon which the judgments were recovered. The
bankrupt has moved to strike off this specification, for the reason that
it is defective, because it does not appear that the receipt therein referred
to was of any value to the bankrupt’s estate, nor how the same was con-
“cealed by Baum from the assignees, nor that his refusal to surrender the
same was willful. Section 5110, Rev. St., provides that no discharge
shall be granted if the bankrupt has concealed any part of his estate or
effects, or any books or writings relating thereto, or has been guilty of
any fraud or negligence in the care or custody or delivery to. the as-
signees of the property belonging to him atthe time of the presentation of
his petition and inventory. In the Cuase of Rathlone, 1 N. B. R. 294, it
was held that the specifications of the ground of opposition to a discharge
must, under section 5110 and General Order No. 24, be as specific as
the specifications of the grounds for avoiding a discharge after it is granted,
required by section 5120; and the allegations must be allegations of fact,
and must be distinct, precise, and specific, and must not be allegations
merely in the language of section 5110, or allegations so general as really
not to advise the bankrupt what facts he must be prepared to meet and
resist.

The specification contains two charges, the first of which is that he
refused to surrender to the assighees the .papers relating to his estate.
This, in my judgment, is an insufficient statement. The mere refusal
to surrender papers is not a ground for withholding a discharge, and, if
papers can be considered as property belonging to the bankrupt within
the terms of the statute, there is no allegation that he has been guilty
of any frand or negligence in failing or refusing to surrender the papers.
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Nor does it appear by the specification what the papers were, or that they
were of any value to the estate. In re Pierson, 10 N. B. R. 107. The
second charge in the specification is that, after he was adjudged a bank-
rupt, and his assignees were chosen, the said Baum concealed from said
assignees “certain papers,” namel_y, a receipt. “A-mere failure on the
part of the bankrupt to render in property possessed by him on his
schedules is not made a ground by the act for refusing his discharge.
The act does make the concealment of the same a ground for such ac-
tion, but then it must be averred and proved that it was willful.” In
re Eidom, 3 N. B. R. 106. “There is one objection to this specification
which I think well taken. The defendant is charged in general terms,
without stating how or in what manner the concealment was effected, or
when or in what stage of the proceedings it occurred. * * * The
specification may mean that the defendant concealed the property by
omitting to mention it in his inventory, or that he concealed it in
his subsequent examination before the court or commissioner. It may
also mean that the concealment was by secreting the property, so that
the assignee in bankruptcy could not find it. The plaintiff must be
more particular in his allegations, and tell us what he means by conceal-
ment; otherwise we canriot say that the replication contains a good an-
swer to the plea, nor will the defendant have reasonable. notice of what
may be rged on the trial.” Brereton v. Hull, 1 Denio, 75. “In Brereton
v. Hull, a-discharge in bankruptcy was pleaded. To this plea there was
a rephcatlon generally alleging that the defendant was guilty of fraud,
‘and of willful concealment of his property, and purporting to set forth
three specifications. * * * The third specification alleged that the
defendant had concealed property of considerable value. - This was held
bad, because it did not describe the property as to kind or gquantity, and
did not state how or in what manner the concealment was effected, or
when or in what stage of the proceedings it occurred. The same doc-
trine, substantially, was held in Chadwick v. Starrett, 27 Me. 142, and is
approved by this court.” In re Rathbone, 1 N. B. R. 294. In the Cuse
of Dreyer, 2 N. B. R. 212, a specification that the bankrapt had con-
cealed part of his estate and effects was held vague and insufficient; as
was also, in the Case of Tyrrel, Id. 200, the specification that the bank-
rupt had neglected to produce before the register or deliver to the as-
signee his books, papers, and writings relating to his estate, in willful
violation and fraud of the bankrupt law. In the Case of Butterfield, 5
Biss. 120, the court say: “The courts have decided again and again that
these specifications must ke as exact as the specifications in an indiet-
ment.” In accordance with the rules established by the cases cited, I
think this portion of thefirst specification is insufficient. Even reading
the two clauses of the specification together, as referring to one matter
and intended to charge one offense, the specification is vague, uncertain,
"and insufficient, and must be stricken off.
The second spemﬁcatlon filed by the objecting credltors is:  “The
said A. F. Baum, after he was adjudicated a bankrupt, was guilty of fraud
-and negligence in the care and custody of the property belonging to him
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at the time of the presentation of the petition against him, and has
caused and permitted waste and destruction thereof;” and two matters
are detailed under this specification which will be referred to later more
fully. The bankrupt has moved to strike off this specification, first for
reasons applicable to the whole specification, and afterwards for reasons
referring to the acts detailed under the specification. His general rea-
sons are: JFirst, that he, being an involuntary bankrupt, is not subject
to the provisions of the second clause of section 5110, Rev. St.; and,
second, the acts detailed being in reference to land, the specification is
defective, because fraud and negligence in the care and custody of land
are not made, by the bankrupt act, grounds for withholding a bankrupt’s
discharge. Counsel for the bankrupt has argued that the second clause
of section 5110 cannot apply to an involuntary bankrupt, because it re-
fers to the property belonging to the bankrupt “at the time of the pres-
entation of his petition and inventory,” and therefore this clause can
only apply to a voluntary bankrupt, for he alone presents a petition;
and that an involuntary bankrupt is under no obligation as to care and
custody of his property prior to adjudication, because the proceedingsin
his case are hostile, and presumably contested with no certainty of a de-
cision against him, and until adjudication he is free from responsibility
for the care of his property, and not answerable for fraud or negligence
therein; that section 5110 recognizes the distinction between the duties
in this respect of a voluntary and an involuntary bankrupt by the use
of the words quoted, and that it was not the intention of the act that the
neglect of a duty not imposed should be visited upon the latter by refus-
ing his discharge. I do not think this position sound. There is un-
doubtedly a difference, before adjudication, in the status of a debtor who
has filed a voluntary petition in bankruptey, and one against whom a
petition has been filed by creditors. In the one case, seeking the bene-
fits of the act, he should suspend business, and faithfully preserve his
estate in its condition at the time he filed the petition until an assignee
is appointed to take charge of the assets, In the other, he is permitted
to continue business, and deal with his property as his own uatil adju-
dication. =M. & M. Nat. Bank v. Brady’s Bend Iron Co., 5 N. B, R. 491.
But good faith is required of him as well as of the voluntary bankrupt.
He cannot give away his estate, or waste i}, or prefer creditors. The as-
sets may be followed into the hands of third parties if transferred after pe-
tition filed; and an injunction may be granted to restrain such action on
his part, or a warrant may issue for his arrest. Section 5024, Rev. St.
For certain offenses enumerated in section 5182 the act provided that he
as well as a voluntary bankrupt might be punished criminally by impris-
onment. Ile may be required to submit to examination before the reg-
ister, even before adjudication. In re Bromley, 3 N. B. R. 686; In re
Salkey, 5 Biss. 486. After adjudication the proceedings in both voluntary
and involuntary proceedings are to be conducted in the same manner.
Section 5029, Rev. St. ' Itis made hiy duty by section 5030 to make and
deliver a schedule of his creditors, and an inventory and valuation of
his estate, in the manner required of a petitioning debtor. Section 5110
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throughout makes no distinction between an involuntary and a voluntary
bankrupt. The particular clause in question punishes, by refusing a
aischarge, fraud or negligence in the care, custody, or delivery to the
assignee of the estate, and loss, waste, or destruction of his estate caused
or permitted by the bankrupt. It is the fraud or negligence, active or
permissive waste or destruction, for which he must suffer, and no
punishment iz imposed for acts done in good faith by the involuntary
bankrupt in' the handling of his estate prior to his adjudication. The
act must receive a liberal construction, (n re Muller, 3 N. B. R. 329;)
and. this rule applies to section 5110, which must be read in connection
with the whole act to ascertain its intent. The clause in question should
be read as though it said:

“Or has been guilty of any fraud or negligence in the care, custody, or de-
livery to the assignee of the property belonging to him at the time of the
presentation of his petition or inventory, or if he has caused, permitted, or
suffered any logs, waste, or destruction thereof.”

Nor do I think the second ground of objection to this specification
can be sustained. The word “estate” and the word “property,” used in
the second clause.of section- 5110, are each broad enough to include land;
and frand or mnegligence, waste or destruction, on the part of the bank-
rupt, touching or concerning land which is a part of his estate, may
be the subject of specification in opposition to his discharge. The as-
signment. carries to the assignee the bankrupt’s real estate, and there is
every reason:why injuries to the real estate should be punished as well
as to personal property. ‘There is nothing in the act to justify the con-
clusion that it was the intention of congress to use either the word
“estate” or the word “property” in a restricted sense. The first act de-
tailed under this specification is that— :

“The said Baum, in the fall of 1878, being in possession and custody of
cerfain timber and coal lands, comprisirig about 2,200 acres, the two-thirds
whereof was owned by John Carrier and A. F. Baum prior to the presentation
of the petition against them, and belonged to their estate in bankruptey,
situate in Brady and Houston townships, Cleartield county, Pa., entered into
a conspiracy with George McLean and others to procure the title of said real
estate to himself and said McLean, and to prevent the same from being sold
for the benefit of his creditors; and, being so in possession and custody of said
land, and in pursuance of said-conspiracy, caused to be cut and removed from
said land a large quantity of white pine timber, to-wif, about 3,000,000 feet,
board measure, to the great damage of said estate; this for the purpose of de-
frauding his creditors.”

To this portion of the specificalion specific objection is made by the
bankrupt that it alleges fraud and negligence on part of the bankrupt in
the care and custody of his property as long as four years and moreafter
his adjudication in bankruptey, and that it does not state that the lands
therein referred to belonged to the bankrupt estate at the time said
bankrupt had the possessien and custody of them, and, for aught that
appears from the specification, he was claiming the lands by paramount
title. It may be true, as argued by his counsel, that any duty the
bankrupt owed in the care and custody of his estate ceased with the ap-
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pointment of his assignee; but this portion of the specification goes fur-
ther, and charges active waste and destruction of the estate by the bank-
rupt. The words, “or if he has caused, permitted, or suffered any loss,
waste, or destruction thereof,” in the second clause of section 5110, are
not, in my opinion, to be restricted to injuries occurring prior to the
appointment of the assignee, but include any such injury prior to the
bankrupt’s discharge. He is not responsible for the care and custody
of his estate after it has gone into the possession of the assignee, but he
certainly is under obligation at all times to avoid any acts or connection
with any acts of waste, loss, or destruction of his assets; and this portion
of the specification is sufficiently definite in its statement of the charge.
The time is stated, the property is defined, it is stated that the two-
thirds interest therein belonged to the estate in bankruptey, and the acts
of waste are definitely set forth. In my judgment, this portion of the
second specification should be sustained upon the present motion. The
second act detailed under this specification is that—

“The said Baum, having a tenant, one George (. Ingersol, in the posses-
sion and custody of certain real estate situate in the borough of Freeport,
Armstrong Co., Pa., being lots Nos. 1, 2, and 60 in the old plan of said
borough, and other lots adjoining Nos. 1 and 60, which said real estate was
owned by Baum prior to the presentation of the petition against him, and be-
longed to his estate in bankruptey, on or about October 1, 1889, sold and con-
veyed said real estate to A, J. Long and J. L. Long, and procured the posses-
sion thereof to be transferred to said Long for the purpose of preventing the
same coming to the hands of his assignee in bankruptey, and with intent to
cheat and defraud his creditors.”

This portion of the specification cannot, in my opinion, be sustained.
The charge is that in 1889, more than 15 years after his adjudication
as & bankrupt, and after the title to the real estate had passed to the as-
signee, the bankrupt sold certain lots to the Messrs. Long, and procured
possession, to be given to them for the purpose of defrauding kis estate.
Nothing here set forth is an offense under section 5110. The alleged
sale could have been but a nullity, for the title had passed to the as-
signee, and Baum could pass no title or interest by his deed, nor could
his estate be prejudiced thereby. The allegation of fraudulent motive
does not bring his action in this respect within the statute. This por-
tion of the second specification must be stricken out as insufficient for
the reason set out in the motion of the hankrupt, namely, that it does
not allege any act on the part of A. F. Baum which is made by the act
ground for withholding his discharge.

The third specification filed in opposition to the discharge is that the
said Baum, being insolvent and in contemplation of insolvency and
bankruptey, and for the purpose of preventing his property from com-
ing into the hands of his assignee and of being distributed in satisfac-
tion of his debts, suffered and permitted certain parties named to enter
judgments against him on April 13, 1874, (specifying the judgments,)
which were entered npon notes and a check which had been previously
paid by said Baum. - The counsel for the hankrupt moves to strike off
this specification for the general reason that, even if true, the allega-
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tions of that specification are not ground for withholding the discharge
wunder the act. An examination of section 5110 shows but two clauses
under which it can be contended that thisspecification can be sustained,
namely, the fifth and ninth. - It may be noted that the Revised Stat-
utes omit the last ground for withholding discharge specified in the
twenty-ninth section of the aet of March 2, 1867, which was, “or has
been guilty of any fraud whatever, contrary to the true intent of this
act.” The fifth clause provides that no discharge shall be granted if
the bankrupt has given any fraudulent preference contrary to the pro-
visions of the act. It has been held that this provision has reference
only to such preferences as are forbidden and made void by the thirty-
fifth section of the act of March 2, 1867, now section 5128 of the Re-
vised Statutes, (In re Pierson, 10 N. B. R. 107; In re Locke, 2 N. B. R.
'382; In re Burgess, 3 N. B. R. 196; In re Freeman, 4 N. B. R. 64; In
re Warner, 3 N. B. R. 414;) and I do not find any cases holding to the
contrary. Is the case, as set forth in this specification, within section
5128? That section provides that if any person, being insolvent, ete.,
with a view to give a preference to any creditor or person having a claim
against him, or who is under any liability for him, procures or suffers
any part of his property to be attached, sequestered, or seized on execu-
tion, or makes any payment, pledge, assignment, transfer, or convey-
ance of any part of his property, either directly or indirectly, absolutely
or conditionally, etc., the same shall be void. To bring a case within
this section, the act must have been done by a person insolvent or in
contemplation of insolvency, with a view to give a preference to a cred-
itor or person having a claim against or who is under a liability for the
bankrupt, and such person niust have reason to believe that the trans-
action is in fraud of the statute. - Gibson v. Warden, 14 Wall. 244,
The specification, however, in substance charges that the bankrupt per-
mitted judgment to be entered against him by parties who were not in
fact creditors, and who had no claims against him, whose judgments
were, therefore, fictitious and fraudulent. It is not, therefore, a case
within section 5128. “Such a transaction as is charged in these specifi-
cations would not fall under section 5128, because not done with a view
to give a preference to any creditor. That was not the intention of this
transaction, nor was there any bona fide debt or bona fide creditor.” In
re Pitts,”8 Fed. Rep. 263. The case stated by this specification would
fall within section 5021, Rev. St., (formerly section 12 of the act of
June 22, 1874,) and would be ground for adjudication in bankruptey;
but several acts are stated in that section as grounds for adjudication
which are not grounds for refusing a discharge, (In re Pierson, 10 N. B.
R. 107,) and this case is one of that class of acts. Nor does the case
come within the provisions of the ninth clause of section 5110.' That

1Rev. St. U. 8. § 5110, cl. 9: “If the bankrupt has, in contemplation of becoming
bankrupt, made any pledge, payment, transfer, assignment, or conveyance of any part
of his property, directly or indirectly, absolutely or conditionally, for the purpose of
preferring any creditor or person having a claim against him, or who is-or may be un-
der liability for him, or for the purpose of preventing the property from coming into
the hands of the assignee, or of being distributed in satisfaction of his debts,”
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clause refers to any pledge, payment, transfer, assignment, or convey-
ance by a bankrupt, directly or indirectly, absolutely or conditionally,
of any part of his property, for the purpose of preferring any creditor,
or for the putpose of preventing the property from coming info the
hands of the assignee. If these judgments had been followed by sale
on execution of the bankrupt’s property, there would have been an in-
direct transfer of his property for the purpose of preventing its coming
into the hands of the assignee, and the case would have been within the
ninth clause. In re Pitts, 8 Fed. Rep. 263. But this is not alleged.
Nothing appears to have been done after entry of judgment. It does
not even appear that any attempt was made by the plaintiffs to collect
their judgments from the assigned estate either by execution or claim of
payment by the assignee. Upon ihe case as stated by this specification,
I am compelled to conclude that there is no ground shown therein to
prevent the discharge. The third specification must, therefore, be
stricken off. Let an order be prepared accordingly.

In re Hirsce Bersanskr.!

(District Court, E. D. New York. September 2, 1891.)

HapeAs CORPUS — IMMIGRATION —AcCT OF MARCH 8, 1891 — SPECIAL INQUIRY —DUTY OF
SUPERINTENDENT.

The act of March 3, 1891, relative to immigration and the importation of contract
labor, makes it the duty of the superintendent of immigration, upon the arrival of
an immigrant in this country, to take the oath of the immigrant, or of some other
person, as to any facts tending to show prima facie that the immigrant belongs to
one of the excluded classes. But thereafter the immigrant has the right to demand
a special inquiry, and at such inquiry to show affirmatively, by any competent tes-
timony, that he does not belong to any of the excluded classes. When such inquiry
has been had, the decision of the inspection officers is conclusive upon the courts.
The remedy, if the decision is wrong, is by an appeal to the superintendent of im-
migration, and then to the secretary of the treasury.

At Law. On return to petition for habeas corpus.
A. D. Sarasohn, for petitioner.
Jesse Johnson, U. S. Dist. Atty.

Benepicr, J. In this case it appears by the petition for habeas corpus
that the petitioner is an immigrant in the custody of James O'Beirne,
acting commissioner of immigration, who is about to send him back to
the place whence he came, notwithstanding the fact that the petitioner
has demanded a special inquiry to be held, touching his right to enter
the United States, and has offered on such inquiry to show aflirmatively
and satisfactorily that he does not belong to one of the excluded classes.
This averment is not denied by the acting commissioner of immigration,
who contends that, inasmuch as he took from the immigrant an affidavit

1Reported by Edward G. Benedict, Esq., of the New York bar.



