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orate hig testimony as to the more important facts. The former trial
was conducted, as all such trials must be, in a summary fashion; and
considering that the defendant was ignorant of his rights, and of the
necessity of producing evidence which could have been produced in his
behalf on that trial, I think heis excusable for his failure to doso. From
the evidence before me 1 am forced to the conclusion that there is not
only a failure on the part of the government to prove that this man
came into the United States unlawiully, but it is shown affirmatively
and clearly, by unimpeached and reliable testimony, that he came to
this country before it was made unlawful for a Chinese laborer to come,
and that he has not been out of it since. Therefore it is the judgment
of the court that the decision of the commissioner be reversed, and that
the defendant be released from the custody in which he is now held.

Nine other cases of appeals, taken by Chinamen convicted before Com-
missioner Craney, have been heard in connection with this case, and
from the testimony produced I find that each of them is equally en-
titled with the defendant in this case to be set at liberty, and it will be
8o ordered. The principles upon which this decision is based are ap-
plicable in each of them, although the particular facts in regard to the
personal history of each man are somewhat different.

In re MAH Woxe GEE e al.

(District Court, D. Vermont. September 7, 1891.)

1. EXCLUSION OF CHINESE—RATIFICATION OF TREATY.

Act Cong. Sept. 13, 1688, § 1, provides that, “from and after the date of the ex-
change of ratifications of the pending treaty between the United States and his
imperial majesty the emperor of China, * * * it shall be unlawful for any
Chinese person * * * to enter the United States, except as hereinafter pro-
vided.” ction 13 provides that any Chinese person convicted before a commis-
sioner of being unlawfully in the United States may, within 10 days, appeal to the
judge of the district court. Held, thatsection 13 did not depend upon the ratifiea-
tion of the treaty, but became effective from the date of the approval of the act.

2. SAME—DEPORTATION. }
. Where a Chinese person has been convicted of being unlawfully in the United
States, and the evidence shows that he entered the United States from Canada,
after having been in that country for a time, he must be returned to Canada, under
the act which provides that such person shall be removed to “the country whence
he came. ”

3. SAME.

Where a Chinese person is found in the United States and is arrested, but not on
view of his entry into this country, he cannot be removed, unless it is shown that
he is unlawfully in this country,
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WaeeLER, J.  These matters have come by appeal from a commis-

sioner ordering the return of the appellants, by the names of Quing
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Bock and Tai Wing, to China. 'Question is made whether any appeal
is. provided for, because the treaty mentioned in the act of September 13,
1888,' (25 St. 476,) has not been ratified. Parts of the act were made
to take effect on the ratification of the treaty; and the rest, including
section 13, providing for an appeal, were made to take effect presently,
and became at once, and are now, a part of the law of the subject. No
question is now made but that these persons are unlawfully in this coun-
try, and subject to be expelled in this proceeding; but one is made as to
where they shall be sent. This section of that act provides that such
person shall be removed to “the country whence he came.” In the ap-
propriation acts of 1890 and 1891 are provisions for “enforcement of the
Chinese exclusion act,” including “expenses of returning to China all
Chinese persons found to be unlawfully within the United States.” This
is argued to amount to an enactment that all such persons are to be sent
to China. The effect of the legislation upon this subject seems to be to
exclude from, and keep from return o, this country all persons of that
race, whether they come from China or any other dountry. The expense
of returning those from a contiguous:country would be borne from the
ordinary appropriations for marshals’and commissioners’ fees and other
judicial expenses; .while the expenses of :returning those from China to
that country, a long distance beyond the jurisdiction of such officers,
would not; from hence the necessity for this special appropriation would
seem to have come. It provides only for returning to China all Chinese
persons, ete.; none could be returned to China who did not come from
there, and this provision would not: be. applicable to thos~ who came
from elsewhere. This clause would seem, therefore, by its terms, to refer
to only Chinese persons- coming from' China, and to leave the general
provisions for the return of such persons to the country whence they
came unaffected. These persons came from:St. Armand, in Canada.
They now have certificates issned. by the government of that country at
Vancouver purporting to give them the right to return to that coantry
free. The: government here claims that these certificates have been fur-
nished to them by others of their race since they came here, and do not
belong to them. How this is does not seem to be now material. The
effect of the certificates, if theirs, is only to take their history back from
St. Armand to Vancouver, in the game country.’ They do not at all
show when or how they came into that country. Nothing shows or
tends to show this except the testimony of a witness that one nodded
assent when asked if they came from China. This one seems to under-
stand English’ imperfectly, and the other but very little. If they came
directly from China by continuous journey through another country they
might be said to come from China. The assent to the inquiry, if
understood, might show that the one assenting at some time came

1 Act Cong. Sept. 13, 1888, §.1, provides that, “from aund after the date of the exchange
of ratifications of the pending treaty between the United States and his imperial
majesty the emperor of China, * * * it shall be unlawful for any Chinese person
# % % to.enter the United States, except as hereinafter provided.” Section 18 pro-
vides that any Chinese person convicted before a commissioner of being unlawfully in
the United States may, within 10 days, appeal to the judge of the district court. -
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from China; and perhaps that the other did, if he also understood, and
did not dissent from the assent; but it falls far short of proof that they or
either of them came 1mmed1ately from China. So far as evidence goes,
the country from whence they now came is Canada. The government
ingists that the burden of proof is on them to show whence they came
if not from China. Many cases have arisen upon the question of the right
of Chinese persons to enter this country from without in which they have
been required to show the right; but the question of permitting them to
come into this country when out of it is very different in this respect
from that of putting them out when found here. Quock Ting v. U. 8.,
140 U. 8. 417, 11 Sup. Ct. Rep. 733, 851. By the constitution of the
United States no person within its reach is to be deprived of life, liberty,
or property without due process of law. Amendment 5. This process
may be due process of law for turning back whence he came an alien not
allowed here. Chinese Exclusion Case, 130 U. S. 581, 9 Sup. Ct. Rep.
623. It would not seem to be due process of law for punishing an alien
coming here from one country by banishment from this to another coun-
try. A proceeding for that purpose would seem to be a criminal pros-
ecution, in which the constitution provides that “the accused shall en-
joy the right to a speedy public trial by an impartial jury of the state and
district wherein the crime shall have been committed.” Amendment 6.
These men were found within the United States, not at the boundaries,
and arrested, but not on view of their entry into the country. They
cannot be removed without a showing that they have unlawfully come.
A process authorizing their removal unless they show a right to stay
would not be the process of law that is due. That they are of a class
that may be removed had to be shown by showing that they came from
some other country; that included showing the country whence they
came, and whence they came now. So far as this country is concerned,
they had good right to be in Canada; the right of this country will be
fully vindicated by their return to that country, where they still have
the same right to be. To send them to China would greatly violate
their rights. Judgment that appellants are not lawfully entitled to re-
main in this country, and that they be removed to Canada.

CHAMBERLAIN v. MENSING.

(Ctreult Court, D. South Carolina. August 25, 1891.)

SuMMONS—FORM IN FEDERAL COURTS—CONFORMING TO STATE PRACTICE.

Rev. 8t. U. 8. § 914, requires the courts of the United States, in civil cases at
law, to conform as pear as may be to the practice, pleadings, and form and modes
of proceeding existing in the courts of the state within which such courts are held.
Counst. 8, .C. arv. 4, § 81, provides that all “processes” shall run in the name of the
state of South Carolina. Held, that the courts of South Carolina having decided
that a summons is not a “process ” within its constitution, and that therefore it
need not be in the name of the state, a summons issued in South Carolina by the
circuit court of the United States need not be in the name of the Umted States,
in order to conform to the procedure of that state.



