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vertisements will be all the relief that the circumstances of the case fairly
warrant; or it may be that the proof will warrant an order that the de-
fendant place a notice in their book that it is a reprint of the edition of
1847 of Webster’s Dictionary, with such additions as they may have
made to it. This is a matter, however, to be considered on final hear-
ing, when the exact nature of the injury, and the causes that mislead the
public, are ascertained. It is sufficient to say at present that, on the

showing made, the complainants are entitled to relief, and the demurrer
to the bill is accordingly overruled.

STATE v. BOLLER et al.

(Cireuit Court, D. New Jersey. February 15, 1889.)

JupeMENT—RES JUDICATA. )
A judgment of the circuit court of the United States, which dismisses the bill of
a state to restrain a railroad company from erecting a bridge across a sound be-
tween it and another state on the ground that authority therefor is conferred by an
act of congress, is a bar to a subsequent action in ejectment by the same state
against the same defendants in the same court with respect to the land occupied by
a pier of the said bridge.

At Law. Action in ejectment by the state of New Jersey against
Alfred P. Boller, the Staten Island Rapid Transit Railroad Company,
and another. Dismissed.

The agreed statement of facts referred to in the order of the court is
as follows:

“The parties having stipulated that this case shall be tried without a jury
before Mr. Justice BRADLEY as sole judge of the lJaw and facts in the case,
the following is now agreed upon as a full statement of the facts upon which
the case is to besubmitted to the judge for decision:

“(1) The lands described in the suinmons and declaration are the pieces of
land in the bed of Arthur Kill or Staten Island sound west of the middle line
of the Sound and east of high-water mark, which are actually occupied by
the piers of the railroad bridge recently erected across the Sound from New
Jersey to New York by the Staten Island Rapid Transit Railroad Cowpany,
one of the defendants.

“(2) That Alfred P. Boller, another of the defendants, was the contractor
who at the commencement of the suit was erecting said bridge, and had
placed the piers on said pieces of land under the direction of said railroad
company, and has no further or other interest in the said lands, and is not
now in possession thereof.

“(3) That the said lands are within the territorial 1imits and jurisdiction
of the state of New Jersey as the same was defined by the act entitled ¢« An
act for the settlement of the territorial limits and jurisdiction between the
states of New Jersey and New York, * passed February 6, 1833.

“(4) That the said lands are embraced within the boundaries of the prov-
ince of N3w Jersey as described in the letters patent of King Charles the sec-
ond of England to James, duke of York, dated March 12, 1664, recorded in
« Liber Salem 1’ of deeds, page 1; in a conveyance by lease and release dated
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June 23 and June 24, 1664, by James, duke of York, to Berkeley and Carteret,
recorded in Liber C 3, pages 1 and 2; in a partition deed between Sir George
Carteret and William Penn and others, dated July 1, 1676, recorded in Liber
C 3, page 9, and within the part of New Jersey set off to Sir George Carteret
by the last-mentioned deed; in a conveyance by lease and release by the widow
and trustees of Sir George Carteret, dated February 1 and February 2, 1682,
recorded in Liber A, pages 4 and 6, to William Penn and others; and in a
deed of confirmation, dated March 16, 1683, from James, duke of York, to
the earl of Perth and others, twenty-four in number, known as the ¢ Proprie-
tors of East New Jersey, ' recorded in Liber A, page 53,—all of which papers
or copies thereof are to be regarded as exhibits in this suit so far as either
party may require. )

“(5) That the said proprietors, or their assigns, by an instrument dated
April 15, 1702, surrendered and yielded up to the then queen of Great Britain
and Ireland, her heirs and successors, the power and authority to correct,
punish, pardon, govern, and rule all or any of her majesty’s subjects, or
others who then inhabited or thereafter shonld adventure into or inhabit
within the said provinces of East Jersey and West Jersey, or either of them,
and also to nominate, make, constitute, ordain, and confirm any laws, orders,
ordinances, and directions and instruments for those purposes, or any of
them; and to nominate, constitute, or appoint, revoke, discharge, change, or
alter any governor or governors, officers or ministers, which are or shall be
appointed. made, or used within the said provinces, or either of them; and to
make, ordain, and establish any orders, laws, directions, instruments, forms,
or ceremonies of government and magistracy, for or concerning the govern-
ment of the provinces aforesaid, or either of them; or on the sea in going or
coming to or from thence; or to put in execution, or abrogate, revoke, or
change such as are already made for or concerning such government, or any
of them: and also all those the said powers and authorities to use and exercise
martial law in the places aforesaid, or either of them, and to admit any per-
son or persons to trade or traffic there; and of encountering, repelling, and
resisting by force of arms any person or persons attempting to inhabit there
without the license of the said proprietors, their heirs or.assigns; and all
other the powers, authorities, and privileges of or concerning the government
of the provinces aforesaid, or either of them, or the inhabitants thereof, which
were granted or mentioned to be granted by the letters patent from King
Ciarles second to James, duke of York, and every of them.

“(6) That, pursuant to the foregoing instrument of surrender, Anne,
queen of Great Britain and Ireland, in 1702 assumed, and she and her suc-
cessors thenceforward exercised, all governmental powers, rights, and privi-
leges in and over the province or colony of New Jersey, and entesed into the
possession of and enjoyed all the jura regyalic within the boundaries of said
province or colony, and she and her successors wearing the crown of Great
Britain and Ireland continued to possess and enjoy the same until the 2d day
of July, A. D. 1776, at which date the people ot the eolony of New Jersey, by
their representatives duly convened, assembled in provincial congress, as-
sumed all powers of government in said province or colony, and entered into
possession of all jura regalia within the bounds of said province or colony,
and possessed, exercised, and enjoyed the same by right of conquest; and by
the constitution of the said colony or provinee adopted July 2, 1776, vested
the said governmental powers and jura regalia in the state of New Jersey,
which said gtate entered into the possession, exercise, and enjoyment of the
sanie, and has ever since exercised, possessed, and enjoyed, and now exer-
cises, possesses, and enjoys, the same; subject, however, to such limitations
and modifications, if any there be,_as arose by law out of the adoption of
the federal constitution by the state of New Jersey in 1787, and from its posi-
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tion and obligations as one of the United States of America, and a member of
the Federal Union.

“(7) That the state of New Jersey has not ceded, granted, or conveyed the
locus in quo, or granted any easement or title therein or thereto, to the
United States of America, or to any person or persons other than such as arose
by law out of the adoption of the federal constitution by said state; and that
the state has regulated the use, possession, and alienation of the shore and
bed of the tidal waters within its territorial boundaries by the following stat-
utes, to-wit: ¢ An act for the preservation of clams and oysters, passed June
9, 1820,” (Revision 1821, p. 757;) “a supplement to said act, passed Decem-
ber 8, 1823.’ (Har. Comp. p. 46;) ¢a further supplement to said act, passed
December 10, 1825,” (Har. Comp. p. 124;) ¢ a further supplement to said act,
passed December 26, 1826,” (Har. Comp. p. 143;) ¢ Anact for the preservation
of clams and oysters, Revision, 135, approved April 14, 1846,” (Nix. Dig.
p. 180;) ‘a supplement to said act approved March 19, 1851,” (Nix. Dig. p
134;) ¢a further supplement to said act, approved March 18, 1852, ( Nix.
Dig. p. 134;) ¢a further supplement to said act, approved February 22, 1853,
(Nix. Dig. p. 184;) a further supplement to said act, approved March 9,
1855, ’ (Nix. Dig. p. 134;) ¢a further supplement to said act, approved March
31, 1864,” (Nix. Dig. p. 134;) <a further supplement to said act, approved
March 14, 1871, (Revision 1877, p. 139;) ¢ a further supplement to said aect,
approved Mareh 12, 1873,” (Revision 1877, p. 140;) ¢ An act for the better
enforcement in Maurice River cove and Delaware bay of the act entitled
“An aet for the preservation of clams and oysters,” approved April 14, 1846,
and the supplements thereto, approved March 21, 1871,” (Revision 1877, p.
140;) ¢a supplement to said act, approved February 27, 1873,” (Revision
1877, p. 142;) +a further supplement to said act, approved February 18, 1875,’
(Revision 1877, p. 144;) < further supplements, approved, respectively, Febru-
ary 27, 1877, March 10, 1880, March 8, 1882, March 17, 1882, March 31, 1882,
Mareh 2, 1883, February 20, 1886, March 22, 1886, April 27, 1886, and May
11, 1886,’ (Revision 1886, p. 114-123;) ¢ An act to authorize the owners of
lands upon tide-waters to build wharves in front of the same, approved March
18, 1851, (Nix. Dig. p. 1025;) ‘supplemert thereto, March 10, 1853," (Nix.
Dig. p. 1027;) < An act to ascertain the rights of the state and the riparian
owners in the lands lying under the waters of the bay of New York and else-
where in the state, approved April 11, 1864," (Revision 1877, p. 930;) sup-
plements to said act, respe.tively approved March 31, 1869, March 21, 1871,
April 4, 1872, March 27, 1874, April 5, 1875, March 9, 1877;" a joint resolu-
tion, approved March 17, 1870; ¢ An act relative to the riparian commission,
approved April 6, 1871, (Revision 1877, pp. 982-988;) all of which and the
volumes of the statutes referred to are to be regarded as exhibits in this suit
50 far as either party may require. Under and pursuant to said acts, the
state of New Jersey has made numerous grants and leases of land under its
tidal waters, including lands under the waters of the Arthur Kill von Kull,
and Staten Island sound, to privale citizens and corporations of said state,
prior to June 16, 1886. The number of such grants prior to June 6, 1886,
was 411, and the purchase money paid to the state for the lands so granted
was $1,895,696.31. The number of such leases was 127, and the annual
rents thereby reserved was $77,358.24.

“(8) That Arthur Kill, in the bed of which the said lands are situate, is a
navigable stream flowing between tlie states of New Jersey and New York,
connecting Raritan bay with Kill von Kull and the bay and harbor of New
York; and the middle of said stream is the boundary line between said states.

“(9) On the 16th day of June, 1886, the congress of the United States passed
an act, which was approved by the president. See St. at Large, 49th Cong.
pp. 78, 79.

v.477.00.6 —27
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" 4(10) In pursuance of the said act of congress, the Staten Island Rapid
Transit Railroad Company, desiring to avail itself of the power given by said
act to construct a railroad bridge over the Staten Island sound, submitted its
plan and location of such bridge, with a detailed map of the Sound at the pro-
posed site thereof, to the secretary of war, and requested his approval thereof,
as required by said act; and thereupon, on the 26th day of March, 1887, the
secretury of war duly gave to the said railroad company his approval of such
plan and location, which was also executed and accepted by the Staten Island
Rapid Transit Railroad Company, of which approval and acceptance the fol- .
lowing is a copy:

““ Whereas, by an act of congress, entitled “An act to authorize the con-
struction of a bridge across the Stalen Island sound, known as ¢ Arthur Xill,’
and to establish the same as a post road,” it was enacted that it shall be law-
ful for the Staten Island Rapid Transit Railroad Company, a corporation ex-
isting under the laws of the state of New York, and the Baltimore and New
York Railroad Company, a corporation existing under the laws of the state of
New York, or either of said companies, to build and maintain a bridge across
the Staten Island sound or Arthur Kill, from New Jersey to Richmond county,
New York, for the passage of railroad trains, engines, and cars thereon, and
to lay on and over said bridge railway tracks for the more perfect connection
of any railroads that are or shall be constructed to the said Sound at or oppo-
site to said point,--approved June 16, 1386; and whereas, by section four of
the act of congress aforesaid, it was further enacted that the plan and location
of said bridge, with a detailed map of the Sound at the proposed site of the
bridge and near thereto, exhibiting the depths and currents, shall be submitted
to the secretary of war for his approval, and until he approves the plan and
location of said bridge it shall not be built; and whereas, the Staten Island
Rapid Transit Railroad Company has submitted to the secretary of war for his
approval its plan and location of said bridge, and a detailed map of the Sound
at the proposed site of the bridge and near thereto, exhibiting the depths and
currents as required by the act of congress aforesaid: ‘Now, therefore, I,
William C..Endicutt, secretary of war, having examined the plan and location
of said bridge and detailed map of the Sound, submitted by the Staten Island
Rapid Transit Railroad Company as aforesaid, and which aré hereto annexed,
do hereby approve the same. But it is understood and agreed that this ap-
proval is given -upon the express eonditions following, to-wit: (1) That the
said bridgé shall be erected at the point indicated in-the plan and. location
submitted; (2) that, should any change be made in the plan of said bridge
during the progress of the work thereon, such change shall be subject to the
approval of the secretary of war; (8) that, if the secretary of war shall at any
time deem any change or alteration necessary in the said bridge, so that the
same shall not obstruct navigation, the change or alteration so required shall
be made at the expense of the parties owning said bridge; (4) that, if the sec-
retary of war shall think the removal of said bridge necessary, such removal
shall be made at the expense of the parties owning said bridge. Witness my
hand, this twenty-sixth day of March, 1887.

[Seal.] “¢«Wum. C. ENprcoTT, Secretary of War.’

“«This instrument is also executed by the Staten Island Rapid Transit
Railroad Company, by J. Frank Emmons, thereto lawfully authorized, in tes-
timony of its acceptance of the conditions herein imposed.

“t*THE STATEN ISLAND RaPIiDp TrRANsIT R. R. Co.
“¢By J. FRANK EMMONS, President.
“+«In presence of
“+« FREDERICK S. BROWN.
“+H. P, GoopwIN,
“s Attest: Wa. KEUTGEN.’
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“(11) The lands described in the declaration are the same or a part of the
lands in the bed of the Sound designated and approved by the secretary of war as
the lands to be occupied and used for the piers of said bridge and the supports of
the same and the draw thereof, and have been occupied and are now used by
the said railroad company for the purpose of such piers and supports and in
connection with the construction and use of such bridge, and for no other
purpose.

“{12) That James L. Hays, the other defendant, at the time of being ad-
mitted to defend this suit was seised in fee of the lands on the west side of
Staten Island sound, on which the west pier of said bridge was built, and in
front of which, in the bed of the stream, beyond low-water mark, are the par-
cels of land described in the declaration; and held the same for the use of the
Staten Island Rapid Transit Railroad Company.

“(13) That before the construction of such bridge, but after the said plans
were approved, and the parcels of land described in the declaration were desig-
nated as the parcels to be used and occupied for such piers and supports, the
plaintiff, the state of New Jersey, on the 27th day of June, eighteen hundred
and eighty-seven, filed an information in the court of chancery of New Jersey
against the Staten Island Rapid Transit Railroad Company and Alfred P.
Boller, two of the defendants herein, and others, to restrain them from tak-
ing and keeping possession of the same tracts of land, which suit was duly
removed to this court, and resulted in a final decree in favor of the said de-
fendant, the Staten Island Rapid Transit Railroad Company, adjudging that
the said defendant had full right to take possession of the said lands under
the said act of congress and the action of the secretary of war thereon, and
dismissed the said suit of the plaintiff to prevent the occupation of the said
lands by the said defendants, as by reference to the record of the said suit and
the opinion of the court therein will fully appear, which record and opinion
are hereby made a part of this statement of facts.”

John P. Stockton, Barker Gummere, and W, 8. Gummere, for the State.
A. Q. Keasbey and W, W. MacFurland, for defendants.

BraDLEY, Justice, directed the following order to be entered: This
cause came on to be tried before Josgra P. BRADLEY, circuit justice for
the third circuit, at his chambers in the city of Washington, under and
in pursuance of the stipulation hereto annexed, bearing date the 25th
day of September, 1888, and upon the agreed statement of facts made
and presented by the parties, also hereto annexed, and was argued by
Barker Gummere, Esq., counsel for the state of New Jersey, and by W.
W. MacFarland and A. Q. Keasbey, Esq., counsel for the defendants.
Thereupon, after hearing the arguments of counsel, the court doth adopt
as the finding of facts in the case the said agreed statement of the par-
ties; and as a conclusion of law from said facts the court doth find that
the right of possession to the lands described in the declaration, as be-
tween the state of New Jersey and the defendants, was adjudicated and
determined against said state by this court in and by its decree made on
the 1st day of August, 1887, in the case of John P. Stockton, attorney
general of the state of New Jersey, against the Baltimore & New York
Railroad Company, the said the Staten Island Rapid Transit Railroad
Company, Charles Ackenheil, Alexander McGaw, and the said Alfred
P. Boller, (32 Fed. Rep. 9;) and that said decree is conclusive upon the
rights of the parties in the present case; and therefore that the defend-
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“dints are not, nor is either of them, guilty of the trespasses or injuries
complained of in ihe declaration; and that the plaintiff is not entitled
to the possession of the land and premises aforesaid. Wherefore it is
considered that the plaintiff take nothing by its action, and that the de-
fendants go thereof without day.

WaITE 9. MCGARRY €t al.

(Cireuit Court, W. D. Michigan. February 26, 1880.)

1. MoRTGAGES—LIEN—SUBSEQUENT PURCHASER—NOTICE.

' In an action to foreclose a mortgage on lands in the hands of & subsequent pur-
chaser, the purchaser makes a prima facie case of want of notice of the mortgage
by showing that the same has not been recorded, and the burden is then thrown on
plaintiff to show that the purchaser either had actual notice of the mortgage, or of
circumstances which should have put him upon inquiry respecting its existence.

2. SAME—PURCHASER BY QUITCLAIM DEED.

The rule that a purchaser by a quitclaim deed is not to be regarded as a bona
fide purchaser without notice of a prior incumbrance has no application where the
registry laws require the recording of such incumbrance in order to make it a lien
on lands in the hands of a subsequent purchaser,

‘8. VENXDOR AXKD VENDEE—BoNA FIDE PURCHASER—CONVEYANCE BY QUITCLAIM.

The fact that a purchaser accepts a conveyance by quitclaim deed should be
taken into consideration in determining whether or not he was a bona fide pur-
chaser, but it is not sufficient, standing alone, to charge him with notice of an in-
firmity in his grauntor’s title. .

4. SAME—PAYMENT OF PURCHASE MONEY.
In order to entitle a purchaser of lands to the defense of a bona fide purchaser
without notice of a prior unrecorded incumbrance, he must have Phid the purchase
“money for such lands.

In Equity. Suit to foreclose a mortgagé.
Stuart & Sweet for complainant.
Blair, Stone & Kingsley, for defendant Baker.

WitHEY, J. The case is one for the foreclosure of a:mortgage given
by James McGarry and wife to complainant, of date January 18, 1869,
on the N. W. { and the N. W. % of the 8. W. % of section 25, in town
5 N., of range 10 W., covering 200 acres, and to secure the sum of
$2,000, interest at 10 per cent. In recording the mortgage, March, 13,
1869, the record was made to describe the quarter section as the “north-
east quarter,” instead of the “north-west quarter,” as written in the mort-
gage. On the 8th day of April, 1876, McGarry and wife, who resided
on the premises in the township of Caledonia, exchanged the said N.
W. % covered by the mortgage, with defendant George C. Baker, who re-
sided at Stanton, in Montcalm county, Mich., for other premises; Me-
Garry and wife conveying to Baker the 160 acres by quitelaim deed, Baker
also conveying te them the property which they were to receive. The
deed to Baker was recorded the same day, and he went into posses-
sion a few days thereafter. On the 200 acres was another mortgage to
W. D. Foster, given subsequent to the one to complainant, amounting
to about $2,400. Baker defends against complainant’s mortgage on



