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reason to suppose that anyone of these persons who made the certificate
intended, by placing this fictitious valuation upon the property, to de-
fraud anybody. Nevertheless. their certificate contained a false state-
ment, within the letter and the spirit of the statute.! The statute makes
all the officers liable for all the debts of the company, contracted while
they are officers or stockholders, who have made a certificate which is
false in any material representation. The case made by the evidence
brings the complainants within the terms of this liability. The Thann-
haDsers were in no sense parties to the making of the certificate; nor
were they cognizant of the false statement when they gave credit to the
corporation, and made the advances which constitute their present de-
mand, so far as appears by the record. Pursuant to the conditions of
the order granting tbe injunction staying the defendants from prosecut-
ing their suits at law against the complainants, the defendants are enti-
tled to a decree in this suit establishing their demands against the com-
plainants, and are entitled to enter judgment in their suit at law against
the complainants for the amount of their demands. A decree is ordered
accordingly.

MERRIAM et al. v. FAMOUS SHOE & CLOTHIKG Co.

(Circuit Court, E. D. MiSSOUri, E. D. September 10,1891.)

1. COPYRIGHT-EXPIRATION-WEBSTER'S DICTIONARY.
The words "Webster's Dictionary," Which appeared on the title-page of the edi-

tion of 1847, are now public property, by reason of the expiration of the copyright;
and anyone may reprint that edition, and entitle the reprint "Webster's Diction-
ary."

2. SAME-FORM AND SIZE OF BOOK.
No publisher has an exclusive right to the form and size into Which a book may

be cast.
3. TRADE-MARK-WHAT CONSTITUTES. .

The device of a book on circulars and advertisements, with the words"Webster's
Dictionary" priuted thereon, is not sufficiently arbitrary to constitute a valid
trade-mark.

4. INFRINGEMENT OF COPYRIGHT-DECEIVING PUBLIC.
Complainants published the enlarged edition. of Webster's Dictionary of 1864.

Defendants published the "Famous Reprint" of the edition of 1847, but omitted a
part of the preface, 80 that it was uncertain of which edition it was a reprint. De-
fendants, by their advertisements, represented also that their edition, which sold
for $1.45, was a copy of a book that bad sold at from $12 to $15 for 20 years, whereas
the fact was tbat the edition of 1847 had been out of print during that time, and
the edition of 1864 was the only one that bad been on the market. Held. tbat tbe
bill disclosed adequate cause for complaint, in view of the allegations that the pub-
lic had been deceived, and the complainants had sustained damage.

In Equity. Bill by Homer Merriam and others against the Famous
Shoe & Clothing Company to restrain the publication of Webster's Dic-
tionary. Defendant demurs to the bill. Overruled.

13 Rev. St. N. Y. (8th Ed.) p. 1958, 15, provides that, "if any certificate or report
made, or public notice given, by the officers of any sucb company, in pursuance of the
provisions of tbis act, shall be false in any material repr4Jsentation, all the officers who
shall have signed tbe same, knowing it to be false, shall be jointly and severally liable
for all the debts of the company contracted while they are stockholders or officers
thereof. "



412 FEDERAL REPORTER, vol. 47.

The case made by the bill is as follows: Complainants are engaged
in publishing and selling a book entitled"An American Dictionary of
the English Language,ll which is commonly called" Webster's Diction-
ary," or "Webster's Unabridged Dictionary.ll The book in question is
an enlargement, as it seems, of a work originally compiled by Noah
Webster, which was termed "·Webster's Dictionary," and was first
printed in the year 1828. Several editions of the original work have
since been published and put upon the market. The first revision was
published in the year 1847; some additions thereto were made in the
year 1859; it was more thoroughly revised and enlarged by the com-
plainants, or by those under whom they claim, in the year 1864; and
in each of the years 1879 and 1884 complainants added a supplement,
containing a large number of new words which had then come into use.
The dictionary that the complainants are now engaged in publishing
and selling is the revised edition of 1864, as enlarged by the supple-
ments added thereto in 1879 and 1884. The book is entitled "An
American Dictionary of the English Language," and, more specifically,
""Webster's Dictionary, Unabridged," which latter words are printed on
the outside of the cover all the back of each volume. Since 1870, the
complainants, in the transaction of their business as publishers, have
made a practice of placing upon their circulars, letter-heads, bill-heads,
etc., and also upon packages containing dictionaries, a device represent-
ing a book, on which are printed the words "Webster's Unabridged Dic-
tionary." The bill further shows that up to the year 1889 the com-
plainants had the exclusive right, under the copyright laws of the
United States, to publish the edition of 1847 of Webster's Dictionary,
but that that edition went out of print more than 25 years ago, the
same having been supplanted by the revised edition of 1864. After
the expiration of the alleged exel usive right to publish the edition of
1847 of Webster's Dictionary, (that is to say, after January 1, 1889,)
the defendant in this case caused a cheap photo-lithographic copy of
the edition of 1847 to be prepared and put upon thernarket. The
words "vVebster's Dictionary" are stamped on the back of each book so
published by the defendant; and in size, shape, and outward appear-
ance defendant's books closely resemble the revised edition of 1864,
which complainants are engaged in publishing. Defendant describes
its book, and advertises it, as "''-'ebster's Dictionary. Famous Reprint
Edition. A $12.00 book for $1.45." It also stamps on its circulars and
advertisements a representation of a book with the following words
printed thereon:
"Webster's Dictionary. Famous Reprint Edition. 1,500 ilInstrations, and

an appendix of 10.000 words. Famous price, $1.45. Regular price for the
past 20 years has been $12.00."
In its published advertisements it also makes the following represen-

tation, to-wit:
"The original copyright of Webster's Dictionary having expired. the price

of which has been from twelve to fifteen dollars for the past twenty years,
making it inaccessible to thousands, this book is now placed within easy reach
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of all by Famolls, who has issued a reprint edition at the trifling expense of
$1.45 per volume."
It furthermore appears that Webster's Dictionary of the edition of

1847 contained a statement on its title-page that the revision was the
work of Chauncey A. Goodrich, and a preface giving a succinct history
of that edition, of its compilation, date of copyright, etc. All of this
matter, it seems, has been omitted in the photo-lithographic edition put
upon the market by the defendant; the result being, as it is claimed,
that there is nothing in the defendant's reprint of the edition of 1847
to show that it is a reprint of that edition. In view of the premises,
complainants claim and allege that many persons have been induced to
purchase copies of the cheap reprint put upon the market by the de-
fendant in the belief that they were copies of the same book that the
complainants are now publishing; that the reputation of their diction-
ary has thereby been greatly injured, their sales lessened, etc.; where-
fore they ask an injunction restraining the defendant from selling any
reprint of the edition of 1847 gotten up in such form as to resemble the
edition of 1864, or with dates and devices thereon which are used to
distinguish the dictionary now being published by complainants, and
for such other relief as the court deems proper to grant.

JW:Mon & Reyburn and Chas. N. Judson, for complainants.
Wm. C. & J. C. Jones, for defendant.

THAYER, J., (after stating the facts as above.) I have no doubt that de-
fendant is entitled to use the words "Webster's Dictionarv" to describe
the work that it is engaged in publishing and selling. words were
used to describe 'Webster's Dictionary of the edition of 1847, and, as the
copyright on that edition has expired, it has now become public prop-
erty. Anyone may reprint that edition of the work, and entitle the re-
print "Webster's Dictionary." The latter words, which appeared on the
title-page and on the outer cover of books of the edition of 1847, have
become public property, as well as other parts of the work. Defendant's
right to call the" Famous Reprint Edition" "Webster's Dictionary" is as
clear as the right of complainants to give that title to books of the edi-
tion of 1864, which they are now publishing.
I am of. the opinion that no publisher can claim an exclusive right

to make a book of a certain form or size. The forms into which objects
like books may be cast are likewise public property. The fact, there-
fore, that defendant's book is similar to complainants' in size and form is
in itself no ground fol' granting the relief sought.
The next matter to be considered is the chargo that defendant uses the

device of a book, with the words"Webster's Dictionary" printed thereon,
on its circulars, bill-heads, etc., in imitation of a like practice pursued
by the complainants. In my judgment, no person engaged in publish-
ing and selling a book or books can acquire an exclusive right to use the
device of a book on letter-heads and bill-heads, or on wrappers or boxes
containing books. The device in question, when used in that connec-
tion or relation, is not sufficiently arbitrary to constitute a valid trade-
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mark: When so used by a publisher or book-seller, such a device serves
to indicate the kind of business in which a party is engaged, or it is de-
scriptive of the contents of particular packages. Other persons engaged
in the same business have the right to advertise their calling, or to de-
scribe the contents of packages, by the use of the same device. If a
publisher or book-seller can acquire an exclusive right to use the device
of a book on letter-heads, bill-heads, wrappers, etc., then a watch-maker
might acquire the exclusive right to use the picture of a watch, a shoe-
maker to use the picture of a shoe, and so on throughout the entire list
of occupations in which men are engaged. I conclude, therefore, that
no relief can be granted merely because defendant has stamped the de-
vice of a book on its circulars and advertisements.
But in some other respects the bill, in my judgment, discloses ade-

quate cause for complaint. In the "Famous Reprint Edition," it seems
that the defendant has omitted a portion of the preface contained in
Webster's Dictionary of the edition of 1847, so that the reprint fails to
disclose on its face that it is in reality a copy of the edition of 1847, and
not a copy of the enlarged edition of 1864. Furthermore, the defend-
ant, by its advertisements, represents to the public, in substance, that
the "Famous Reprint Edition," now sold for $1.45 per volume, is a
copy of a book that has been sold at from $12 to $15 per volume for the
past 20 years; whereas the fact is that the edition of 1847 has been out
of print during that period, and it is only the enlarged edition of 1864
of\Vebster's Dictionary, with the supplements of 1879 and 1884 added,
that has been on the market, during the period in question, at the price
of $12 and $15 per volume. In view of these features of the bill, and
the allegation that many people have been induced to buy copies of the
"Famous Reprint" in the belief that they were copies of the edition of
1864 of Webster's Dictionary, and in view of the averment that the
reputation of complainants' dictionary, which they have been at great
trouble and expense to prepare and improve, has been thereby greatly
damaged, and the sales thereof largely decreased, I must conclude that,
on the showing made, complaina.nts are entitled to some form of equita-
ble relief. If it be true that, by the means described in the bill, the
public have been deceived, and the complainants have sustained dam-
age, then the defendant has no right to suppress in the reprinted work
all parts of the original publication which would show that defendant's
book is merely a reproduction of an old edition ofWebster's Dictionary,
and at the same time make representations to the public, that are liable
to be construed as an assertion on the part of defendant, that its cheap
edition of the dictionary is. the same book which complainants are pub-
lishing and selling. Wrongs of this description, whereby, through an
artifice of any sort, the goods of one manufacturer become confused in
the public mind with the goods of some other manufacturer, may be re-
dressed by a court of equity. Browne, Trade-Marks, §43, and citations.
It is unnecessary at this time to determine what form of relief should be
administered, if the allegations of the bill are proven on final hearing.
It may be that some change in the form of defendant's circulars and ad-
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vertisements will be all the relief that the circumstances of the case fairly
warrant; or it may be that the proof will warrant an order that the de-
fendant place a notice in their book that it is a reprint of the edition of
1847 of Webster's Dictionary, with such additions as they may have
made to it. This is a matter, however, to be considered on final hear·
ing, when the exact nature of the injury, and the causes that mislead the
public, are ascertained. It is sufficient to say at present that, on the
showing made, the complainants are entitled to relief, and the demurrer
to the bill is accordingly overruled.

STATE ". BOLLER et at
(Circuit Court, D. New Jers6V. February 15, 1889.)

JtmGMENT-RIl8 JUDICATA.
A judgment of the circuit court of the United States, which dismisses the blIl of

a state to restrain a raHroad company from erecting a bridge across a sound be-
tween it and another state on the ground that authority therefor is conferred by an
act of congress, is a bar to a subsequent action in ejectment by the same state
against the same defendants in the same court with respect to the land occupied by
a pier of the said bridge.

At Law. Action in ejectment by the state of New Jersey against
Alfred P. Boller, the Staten Island Rapid Transit Railroad Company,
and another. Dismissed.
The agreed statement of facts referred to in the order of the court ill

as follows:
"The parties having stipulated that this case shall be tried without a jury

before Mr. Justice BltADLEY as sole jUdge of the law and facts in the case,
the following is now agreed upon as a full statement of the facts upon which
the case is to be submitted to the judge for decision:
"(1) The lands described in the summons and declaration are the pieces of

land in the bed of Arthur Kill or Staten Island sound west of the middle line
of the Sound and east of high-water mark, which are actually occupied by
the piers of the railroad bridge recently erected across the Sound from New
Jersey to New York by the Staten Island Rapid Transit Hailroad Company,
one of the defendants.
"(2) That Alfred P. Boller, another of the defendants, was the contractor

who at the commencement of the suit was erecting saId bridge, and had
placed the piers on said pieces of land under the direction of said railroad
company, and has no further or other interest in the said lands, and is not
now in possession thereof.
"(3) That the said lands are within the territorial limits and jurisdiction

oC the state of New Jersey as the same was defined by the act entitled' An
act for thA settlement of the territorial limits and jurisdiction between the
states of New Jersey and New York, ' passed February 6, 1833.
"(4) That the said lands are embraced within the boundaries of the prov-

ince of N'3w Jersey as described in the letters patent of King Charles the see-
ond of England to James, duke of York, dated March 12. 1664, recorded in
•Liber Salem I' of deeds, page 1; in a conveyance by lease and release datec.l,


