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(O!rcuit Court, M. D. Tennessee. September 2, 11'191.)

REMOVAL OF CAUSES-SEPARABLE CO;';'TROVERSY.
A county, under authority of law, subscribed to the capital s!e.k of a railroad

company, which subsequently became insolvent. A new ('ompnny was orgalllz-3d.
whicll bought the franchises and property of the old company, and the county, as a
stocl{holder, joined in the transfer upon the understanding that the pu rchasingo
company should complete a continuous line between certain points witbin 18
mOfiths. :For such transfer the county was to receive a certain amount of the capi-
tal stock of the new company, to be issued "when all liens on the property and rights
conveyed" had been discllarged. Afterwards, on June 15, 1885, and July 28, 18l:i7.
the new company executed its first and second mortgages, and contracted with a
construction company to build its road, and accept prryment in bonds. Un Septem-
ber :<11, 18ti7, the county filed its bill in the state court, alleging that the new company
had failed to issue capital stock to it as agreed; that it had failed to complete the
line within 18 months; that the county had no authority to transfer to it the stock
of the old company with'Jut a previous vote of the people; and that the county was
entitled to have paid to it the cash value of the property turned over to the new
company, and to have the same declared a first lien upon the road. On December
6, Ih90. the construction company began foreclosure proceedings in the United
States circuit court, and had a receiver appointed. On January 1, 1891, the county
filed its- amended bill, alleging that the transfer was upon conditions which were
precedent to defendant's acquisition of any valid title; that the said company had
not, and could not, comply with the conditions; and that t.he mortgagees had notice
of the conditional ownership of the property, and were subordinated to the rights
of the county as equitalJle owner. It also alleged that a certain person claimed a
lien for work done on the property of the old company. admitted the liability of the
county if the claim was valid, and asked that the said claimant be made a party to
the suit. Held, that the controversy between the county and the construction
company, relating to priority of liens, was so separate and distinct as to entitle the
latter to a removal. Safe-Deposit Co. v. HUIlHnuton, 117 U. S. 280, 6 Sup. Ct. Rep.
738, distinguished.

In Equity. This action was originally brought in the state court by
O. N. Foster, chairman. Sumner county; againt>t the Chesapeake & Nash-
ville'Railway Company, the Mississippi Valley Construction Company,
and others, for a decree declaring null and void the contract ofthe county
with the defendant railway company, under which the latter was per-
mitted to take charge of the old CUllJberland & Ohio road-berl. declaring
the county entitled to the actual cash value of the said road-bed,declar-
ing the same a lien upon the railroad of the said defenrlant, and for the
appointment of a receiver, and for general relief. The action is now
pending in this comt on motions to docket, and to remand the cause.
S. F. Wilson, for complainant.
Holm.es Cummins and J. J. Turner, for Chesapeake & N. Ry. Co.

JACKSON, J. Pending on motions of the Mississippi Valley Construc-
tion Company and other defendants to docket the cause, and of the com-
plainant to remand the same to the chancery court of Sumner county,
Tenn.
A brief outline of the material facts and history of the above-entitled

suit will serve to present the questions involved in the pending motion.
The Cumberland & Ohio Railroad Company was chartered in 1869 or
1870, under the laws of TennesRee and Kentucky, to construct a line of
railroad from a point in Kentucky to Nashville, 'fenn. Sumner county,
under authority of law, subscribed $300,000 to the capital stock of the
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Tennessee corporation, which was duly consolidated with the Kentucky
corporation, and then became one company. After acquiring rights of
way, completing portions of its line, and grading other portions, said
company became insolvent, was unable to complete the enterprise, and
ceased operations about 1875. Thereafter the Chesapeake & Nashville
Railway Company was chartered under the laws of Kentucky and Ten-
nessee as separate and distinct companies to construct and operate lines
from a point on the Chesapeake &Ohio Railroad system in Kentucky to
Nashville, Tenn., upon the most ptacticable route to connect said points.
These two corporations were duly consolidated in December, 1884, un-
der the same name, of the Chesapeake & Nashville Railway Company.
Previous to the consolidation, the county of Sumner had appointed com-
missioners to negotiate a sale of the properties, franchises, etc.. of the
old Cumberland & Ohio RaHroad Company, whose organization had been
kept up by the election of directors chosen by its two principal stock-
holders, -Sumner county, Tenn. I and Allen county, Ky. These nego-
tiations resulted in the acquisition by the Chesapeake & Nashville Rail-
way Company of all the rights, properties, and franchises of the Cumber-
land & Ohio Railroad Company, which were transferred and conveyed
by the latter company to the former, by written contract, under date of
May 30, 1885, Sumner and Allen counties, by their duly-authorized
agents, joining in the execution of the same. By the terms of the con-
tract and conveyance the Chesapeake & Nashville Railway Company suc-
ceeded to all the rights, properties, and franchises of the old Cumber-
land & Ohio Railroad Company, and was authorized to enter into the
possession and take charge thereof as owner, and for the purpose of con-
structing a railroad from Gallatin to Scottsville, and making a continu-
ous line of railway from Stanford, Ky., or from some suitable pOInt on
the Chesapeake & Ohio Railway system or road, connecting with said
system, by a line from said point above, through Scottsville
and Gallatin, to Nashville, Tenn., and to be completed and running be-
tween Scottsville and Gallatin in 18 months from December 31, 1884.
The Chesapeake & Nashville Railway Company , in consil!eration of the
premises, contract, and conveyance, was to issue to Allen county, or
whoever was entitled to receive the same, $53,297.90 of its capital stock,
and to Sumner county it was to issue $76,359.93 of its capital stock.
Said stock was to be issued to said counties" when all liens or incum-
brances on the property and rights conveyed * * * are delivered,
relieved, or discharged; but such liens or incumbrances referred to do
not embrace any property not embraced in the warranty." The parties
making the conveyance covenanted that they would warrant and defend
the title to the properties and rights transferred" against all legal claims,
rights, or equities; but this warranty does not extend beyond the amount
or value of the stock issued to us, as above set out, or the property esti-
mated by said engineers." The stock to be issued by the Chesapeake &
Nashvme Railway Company to said counties was based upon estimates
of engineers as to the value of the properties, etc., transferred and con-
veyed. Under this conveyance the Chesapeake & Nashville Railway Com-
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pany went into possession, and completed the line of road between Gal-
latin and Scottsville in 1886, but not within the 18 months from De-
cember 31, 1884, as stipulated in the contract. On the 15th of June,
1885, the Chesapeake & Nashville Railway Company executed a mort-
gage or trust-deed upon all its rights, properties, and franchises, includ-
ing those acquired from the Cumberland &Ohio Railroad under the afore-
said conveyance, to R. T. 'Wilson, for the purpose of securing certain
first mortgage bonds issued and to be issued by it. Said mortgage or
trust-deed was duly recorded in Sumner county. The Chesapeake &
Nashville Railway Comp:myentered into a contract with the Mississippi
Valley Construction Company to build its road, and to pay therefor in
said bonds, secured by the mortgage to said Wilson, at $20,000 per
mile. Under said contract the construction company proceeded with
the building of the road so far as the same has been completed. On the
28th day of July, 1887, a supplemental agreement was made between
said construction cOffipany and the Chesapeake & Nashville l{ai]way
Company, under and by virtue of which the rate of interest on said first
mortgage bonds earned and to be earned by said Mississippi Valley Con-
struction Company was changed from 6 per cent. to 5 per cent., and said
construction company was to receive $2.5,000 per mile in bonds, bearing
the reduced rate of interest, together with a certain portion of the Ches-
apeake & Nashville Railway Company's capital stock, and to secure these
5 per cent. bonds the railway company, on or about July 28, 1887, ex-
ecuted a new or additional mortgage upon its aforesaid properties, rights,
etc., to the Metropolitan Trust Company of New York, which has also
been recorded in the register's office of Sumner county.
On the 29th of September, 1887, the county of Sumner, by the chair-

man of its county court, filed its bill of complaint in the chaucery court
for said county again,;t the Chesapeake & Nashville Railway Company
alone, alleging that the Chesapeake & Nashville Railway Company had
failed and refused to issue to said county the $76,359.93 of its capital
stock, as provided in the contract and conveyance of May 30, 1885; that
it had failed to complete the line of road between Gallatin and Scotts-
ville within the 18 months stipulated; that the county of Sumner had
no authority to transfer to the Chesapeake & Nashville Railway Company
its stock in the old Cumberland & Ohio Railroad Company without the
previous vote of the people of the county directing the same, and that
said contract of May 30,1885, was null and void as to said county; tt.llt,
if mistaken in this, inasmuch as the Chesapeake & Nashville Railway
Company had failed to build an independent road from Nashville to the
connection designated in Kentucky, the county"was entitled to have
paid to it the actual cash value of the property turned over to the Ches-
apeake & Nashville Railway Company, and to have the same declared a
fixed and first lien upon the road, its franchises, etc., in this county,"
which cash value, as ascertained by the engineers selected to estimate
the same, was stated to be $152,719.86. The prayer of the bill was
"that a decree might be entered declaring the contract made by the county
court of Sumner county with this defendant, (the Chesapeake & Nash-
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ville Railway Company,) under which the defendant was permitted to
enter upon and take charge of the old Cumberland & Ohio road-bed and
work, null and void, ousting the defendant from the same in this county,
as if this was an action of ejectment. If this cannot be done, declare
that the county is entitled to the actual casm value of the property turned
over to the defendants, with interest, and decree the same a lien upon the
defendant company and upon the road and equipments in this county."
There was a prayer for general relief, and for the appointment of a re-
ceiver to take charge of and to operate the road of defendants.
The application for the appointment of a receiver was acted upon, and

denied by the chancellor, December 20, 1887, the court being of opinion
that in the present "status of the litigation and the properties involved,
and the relative rights of the parties litigant, as disclosed by the record,
the application should not be granted, and doth therefore disallow the
same;" but this action of the court was not to prejudice or deny the right
of complainant to renew the application for a receiver at any time there-
after deemed proper. Demurrers, interposed by defendant, were at the
same time overruled, and defendant thereupon answered, and the cause
came on for hearing, when the chancery court decreed as follows:

"First. That the Chesapeake and Nashville Railway obtained a good title
to the corporate properties of the Cumberland and Ohio Hail road Co. in tlumner
county,-that is. its franchises. road-beds, grading, masonry. rights of way,
etc., specified in the contract filed with the pleadings,-conditional upon the
performance by it of the terms of said contract.
"Seco·nd. That the stock specified therein to be issued to Sumner county in

com;ideratiun of the transfer of said properties to it, did not constitute the
only consideration inducing the parties to enter into said contract, but that
one of the main considerations to the county of Sumner, which it has the right
to enforce, was the obligation therein assumed by the defendant company to
construct an independent competing line of railroad from Nashville, Tenn.,
via Gallatin, Tenn., Sumner county, and Scottsville, Allen county, Ky., to
the designated connection therein specified in the state of Kentucky; and that
Smnner county has the right to maintain this bill to enforce a performance
of this part of the contract, as well as that in respect to the issuance of the
stock specified under the conditions of the contract.
"Third. That said contract does not convey the stock of Sumner county in

the Cumberland and Ohio road to the defendant company, but is a conveyance
by the old C. &, O. road, reorganized for that purpose, of its corporate prop-
erties as before stated, and assentl'd to by the county as a stockholder therein,
and hence is not obnoxious to the statute prohibiting counties from transfer-
ring or selling their stock in railroad companies without first submitting the
proposition of sale to a vote of the people, and having their sanction thereto
by the prescribed popular vote.
"Fou1'th. That the defendant's company did not complete its road between

Gallatin, Tenn., and Scottsville, Ky., wilhin the time prescribed by the con-
tract, nor for some several months thereafter, but that time is not made of the
essence of the contract on its face; and, as the county made no demand for a
surrender by the defendant company at the time, and stood by and permitted
the defendant to expend large sums in completing its road between these
points after t/le expiration of the contract limit, complainant is not entitled
to a forfeiture of said properties on that ground.
"Fifth. That the pleadings arein no shape to adjUdicate the question as to
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the validity of any mortgage or mortgages issued by the defendant company
on its road in this county, and as to the rights or otherwise of the mortgagees
or the county to the properties in this county, in the event of the failure of
the defendant company to carry out said contract, and a forfeiture of its rights
thereto in consequence; and this question is expressly not adjudicated, nor is
the question of what the county would be entitled to recover in that aspect of
the adjudication, nor is the question of the rights of any mortgagees adjudi-
cated in respect to prior or other rights in respect to the county adjudication.
"Sixth. Under the unsatisfactory state of the proof as to the solvency of

the defendant, and its ability and honest intentions to perform said contract
in the respects herein indicated, the court orders and decrees that the bill be
retained, to the end that it may, in a reasonable time, show its ability, will-
ingness, and intention to perform said contract by the construction of a com-
peting line of said railroad from and to the points specified in the contract,
and for such further decree in respect thereto as under right and equity may
appertain in view of developments."
From this decree the Chesapeake & Nashville Railway Company ap-

pealed to the'supreme court, which, in December 1889, affirmed the
same, on the ground that neither party had assigned any errors therein,
and remanded the cause for further proceedings. If said decree can be
properly regarded as a final decree, it will be observed that it settles sev-
eral questions presented by the bill against the complainant's contention,
and leaves others open for future determination. It settles the point
that the contract of May 30, 1885, was not null and void as to Sumner
county; that said county could not avoid it, or claim a forfeiture of the
properties conveyed to the Chesapeake & Nashville Railway Company
because of the latter's failure to complete the road between Gallatin and
Scottsville within the time specified; that the conveyance was made by
the old Cumberland & Ohio Company, reorganized for the purpose, and
only assented to by Sumner county, a stockholder of the Cumberland &
Ohio Company, and that the Chesapeake & :Nashville Railway Company
obtained a good title to the corporate properties of the Cumberland &
Ohio Company, conveyed and transferred, subject to the conditions of
its performing the terms of the contract in constructing a competing line
of road between the points designated. Neither the decree nor the con-
tract specifies any time within which the completed and competing line
is to be constructed. The questions left open are the county's right to
the issuance of the $76,3.59.93 of stock in the Chesapeake & Nashville
Railway Company upon the conditions mentioned in the contract, and
the rights of the county, in the event of the failure of the Chesapeake &
Nashville Railway Company to carry out said contract, and a forfeiture
of its rjghts thereunder in consequence.
The cause having been remanded to the chancery court of Sumner

county, the complainant, on the 10th of December, 1890, again applied
for the appointment of a receiver, but no action was taken thereon, it
being made to appear to said court that the United States circuit court for
the middle district of Tennessee and of Kentucky had previously thereto,
in the suit of the Mississippi Valley Construction Company against the
Chesapeake & Nashville Railway Company et al., to foreclose the mort-
gages aforesaid, and wind up said corporation as insolvent, appointed a
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receiver of all the properties, etc., of said railway company. The suit
of the Mississippi Valley Construction Company was commenced in said
circuit court on the 6th of December, 1890, and said receiver was ap-
pointed December 8, 1890, and immediately thereafter took possesi'don,
as the officer of the court, of all the property of the Chesapeake & Nash-
ville Railway Company, and still holds the same under the foreclosure
proceedings still pending in said circuit courts of the United States.
On January 1,1891, complainant filed an amended and supplemental

bill in the chancery court of Stunner county, which, after reciting or
referring to the proceedings under the original bill, which were asked to
be taken as part of the amended and supplemental bill, made new de-
fendants, and raised new questions not involved or decided in the decree
of the chancellor. rfhe new parties defendant were R. T. \Vilson, trustee
under the 1885 mortgage of the Chesapeake & Nashville Railway Com-
pany; the Metropolitan Trust Company, trustee under the mortgage of
1887; C. P. Huntington, R. T. Colburn, A. A. Lowe, George Bliss, C. A.
Lowe, Eugene Zimmermann, and the Mississippi Valley Construction
Company, the Cumberland & Ohio Railroad Company, Allen county,
Ky., J. C. Rodemer, and Echols, the receiver of this court. The theory
of this amended and supplemental bill is that Stunner county, by virtue
of its being the sole stockholder in the old Cumberland & Ohio Railroad
Company, was the equitable OWner of all the rights and properties of said
company in that county; that the transfer of said rights and properties to
the Chesapeake &Nashville Railway Company was made upon conditions
which were conditions precedent to its acquisition of any valid title thereto;
that said Chesapeake & Nashville Railway Company had not complied,
and could not, and did not intend to, comply with the same; that it had
no right, title, or interest in the properties of the old Cumberland & Ohio
Company which it could mortgage, so as to place its mortgagees "in a po-
sition superior to or prior to the rights and interests of Sumner county;
that the mortgagees under the mortgages or trust-deeds of 1885 and 1887
hold said properties in subordination to the rights of Sumner county, as
the equitable owner thereof; that the Mississippi Valley Construction
Company took the first mortgage bonds of the Chesapeake & Nashville
Railway Company, if any it has, with actual and constructive notice of
the conditional ownership of said properties by the Chesapeake & Nash-
ville Railway Company, and never acquired auy right, title, or interest,
legal or equitable, in said properties of the old Cumberland & Ohio road
in Sumner county, by virtue of said mortgages, prior, superior, or equal
to those of Sumner county."
The individual defendants, Hcntington, Colburn, Bliss, Zimmer-

mann, and the two Lowes, are described as members of or corporators of
the Mississippi Valley Construction Company, and holde.s of said bonds
issued by the Chesapeake & Nashville Railway Company, and secured
by the aforesaid mortgages, executed by it to Wilson and the Metropol-
itan Trust Company. The amended bill alleges that J. C. Rodemer's
claim was for work done on the old Cumberland &Ohio Railroad in Sum-
ner county and Allen county; that said claim is in litigation in the chan-
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eery court of Sumner county, between the Chesapeake & Nashville Rail-
way Company and said Rodemer, the latter claiming "a right and title
to a large portion, if not all, of the old railroad properties of the old
Cumberland & Ohio road under a decree of your honor's court, rendered
some years since." It is further alleged that, if said Rodemer's claim is
valid, "it is equally a charge against the railroad bed in Allen county,
Kentucky;" and the bill asks that said Rodemer and Allen county, Ky.,
may be brought before the court "for a proper settlement and adjustment
of this claim of Rodemer." No allegations are made, or relief sought,
against Echols, the receiver of this court.
The prayer for relief is that complainant or the county of Sumner may

have "a decree definitely establishing his insistence, to-wit, that the
Chesapeake & Nashville Railway, having failed to carry out the contract,
if the Mississippi Valley Construction Company, the Metropolitan Trust
Company, R. T. Wilson, or any holder or holders of bonds issued by
the Chesapeake & Nashville Railway Company, seek to hold the proper-
ties of the old Cumberland & Ohio road in Sumner county, they must
first pay Sumner county what it is and was actually worth at the time
it was taken charge of by the Chesapeake & Nashville Railway Company,
-that value being $156,000, or $190,000, with interest thereon,-es-
tablish her equitable ownership as the only stockholder of the old Cum-
berland & Ohio in Tennessee to the properties of that corporation as a
Tennessee corporation,and, as that corporation is defunct, and has
abandoned its enterprise, and is insolvent, if necessary, wind it up as
an insolvent and defunct corporation." There was also a prayer for gen-
eral relief.
The complainant, having filed said amended and supplemental bill in

the state court, thereafter, on the 9th of January, 1891, presented to,
and, after-leave granted, filed, in this court his or its petition or bill
against the same defendants, setting out fully the proceedings had and
taken under the original and amended and supplemental bills, which
were made exhibits; and therein claimed and asserted substantially the
same rights as claimed in the state suit, and asked, in view of the prem-
ises and the action and decrees of the state court cited, "to file this peti-
tion or bill herein, and for process, publication, or the proper notifica-
tion required by the rules of this court to be issued, made, and served
upon the defendants named, or such of them as do not enter their ap-
pearance, waiving the samei" and this court was further asked to grant
complainant the right and permission sought to make the defendants
named defendants to the suit aforesaid, pending in the chancery court
of Sumner county, and to annul, vacate, or modify the action of this
court ., appointing defendant Echols receiver of the properties, to the end
that the chancery court of Sumner county may, if it see proper, effectu-
ate its decrees, appoint a receiver of the properties involved in the litiga-
tion before it, or take such action in the premises as may appertain of
right llnd law, in view of the facts; and your honor is asked to grant such
other, different, general, and special relief as may appear of right, in

of the facts, and 80 your complainant will ever pray." Notice of
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this bill or petition was given the parties named as defendants, and they
appeared by counsel. Upon consideration, this court denied the appli-
cation to discharge the receiver, as well as the application for its leave
to have said receiver made a party to complainant's litigation in the
state chancery court. In other respects said bill is still pending in this
court.
The defendants Wilson, the Metropolitan Trust Company, the Missis-

sippi Valley Construction Company, Bliss, Huntington, Colburn, A. A.
and C. A. Lowe, and .l£ugene Zimmermann appeared in the state suit, and
in due time petitioned for the removal of the same to this court. Their pe-
titions are in due form, and contain all the necessary averments as to di-
verse citizenship and residence of themselves and complainant, and of
the amount involved, to entitle them to the removal sought, if the case
made by the pleadings presented a separable controversy between them
and the complainant. Good and sufficient bond was tendered with their
petition. The state court declined to order the removal. The petition-
ers now present the record, and move this court to docket the case as
properly removable, and, in legal effect, removed, by the steps taken;
and the complainant, conceding that the question of removability of the
suit is for the final decision of the federal courts, appears in resistance
of said motion, and on his part moves to have the cause remanded. The
petitioners also ask, in the event the suit is not removed or removable,
that complainant be restrained from its further prosecution as to them
in the state court, inasmuch as this court has the custody, by its receiver,
of the property, and can adjust the rights and equities of all parties in-
terested therein, etc.
It is perfectly clear that neither the orginal, nor amended bill, makes

any case of joint liability against the Chesapeake & Nashville Railway
Company and the petitioners for removal, either in contract or in tort,
so as to bring the suit within the principle of the decisions that the
claim of a joint liability in either contract or tort is not made a severa-
ble or separable controversy by reason of separate defenses, under the
removal act. It is also clear that the ejectment feature of the original
bill, which sought to oust the Chesapeake & Nashville Railway Company
from the possession of and right to the properties of the old Cumberland
& Ohio Company is now out of the case by the decree of the chancellor,
and that complainant is now confined to the alternative prayer for relief,
viz., the claim to be paid the value of said properties in Sumner county
at the date they were turned over to the Chesapeake & Nashville Rail-
way Company, in the event of its failure or refusal to perform the con-
tract by constructing a completed line of road between the points desig-
nated. It is nowhere alleged in the pleadings, npr claimed in the pray-
ers for relief, that the petitioners are liable for this alleged breach of
contract on the part of the Chesapeake & Nashville Railway Company,
or in any way responsible to complainant in damages or otherwise for
the failure of the Chesapeake & Nashville Railway Company to pE'rform
its contract. The petitioners were not parties to said contract and the
obligations therein assumed by either party! nor are they in any sense
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privies thereto, under and by virtue of the mortgages or trust-deeds of
1885 and 1887, and their holding of the bonds of the Chesapeake &
Nashville Railway Company, secured by said conveyances. They may
be considered at most as only privies in estate with the Chesapeake &
Nashville Railway Company. But in respect to complainant's claim to
be compensated for the value of the Cumberland & Ohio Company's
properties conveyed to the Chesapeake & Nashville Railway Company,
the petitioners are in no way either necessary or proper parties to that

On that question the suit presents a separate controversy
between the complainant and the Chesapeake & Nashville Railway Com-
pany.
In respect to the stock which the Chesapeake & Nashville Railway

Company contracted to issue to Rumner county, and which the bill
claims, while at the same time asking to be decreed the value of the
Cumberland & Ohio properties conveyed, that is manifestly another mat-
ter of controversy, wholly between complainant, or Sumner county, and
the Chesapeake & Nashville Railway Company, with which the petition-
ers have no connection, and as to which they are not even proper par-
ties. By the provisions of the contract of May 20, 1885, said stock of
the Chesapeake & Nashville Railway Company to the amount of $76,-
359.93 was to be issued to Sumner county, when all liens or incum-
brances on the properties of the Cumberland & Ohio estimated, conveyed,
and warranted were relieved and discharged. The Chesapeake & Nash-
ville Railway Company claims that the county of Sumner is not entitled
to the issuance of said stock until all liens or incumbrances are relieved
or discharged by said county, which, it is alleged, has not been dORe.
The amended and supplemental bill discloses the fact that J. C. Rode-
mer, for work done in Sumner and Allen counties for the old Cumber-
land & Ohio, claims some lien upon or title to the properties conveyed
to the Chesapeake & Nashville Railway Company, and that said Rode-
mer's claim is in litigation between him and the Chesapeake & Nash-
ville Railway Company. The complainant neither admits nor denies
the validity of this Rodemer claim, but submits that, if the county is
required by the contract to settle and discharge it, Allen county should
be equally liable to contribute thereto. The petitioners, not being cred-
itors or mortgagees of the Cumberland &Ohio, have no interest in or con-
nection with this branch of the suit; and the fact that Rodemer and the
old Cumberland & Ohio Company are citizens and residents of Tennes-
see in no way affects or prejudices the right of the petitioners to a re-
moval of the suit, if the pleadings present a separable controversy be-
tween the complainant and themselves.
What, then, is the controversy between complainant and petitioners?

In substance and effect the complainant claims that the right of Sumner
county to be compensated or paid the value of the Cumberland & Ohio
properties conveyed and turned over to the Chesapeake & Nashville Rail-
way Company (which is a controversy confined to said parties) should
be declared a lien thereon, prior and superior to that held by petitioners
under the mortgages of 1885 and 1887.
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It is charged that the Mississippi Valley Construction Company had
actual and constructive .notices of said prior claim of the county when
it entered into contractual relations with the Chesapeake & Nashv.j}le
Railway Company, and acquired the latter's mortgage bonds. This is
denied by the Mississippi Valley Company. The other petitioners are
not charged with such notice. But, whether so charged or not, the con-
troversy between the complainant and petitioners is manifestly one as
to the priority of liens in respect to their several claims against the prop-
erty of the Chesapeake & Nashville Railway Company; and, in the opin-
ion of the court, presents a separable such as entitled the
petitioners to a removal of the suit.
The special prayer of the amended and supplemental bili, asking that,

if petitioners "seek to hold the properties of the old Cumberland & Ohio
road in Sumner county, they must first pay Sumner county what it is
and was actually worth at the time it was taken charge of by the Ches-
apeake & Nashville Railway Company,-that value being $156,000, or
$190,000, with interest thereon, with the costs."-so far from conflict-
ing with, rather supports this conclusion. But if that prayer was in-
tended to claim a joint liability as against the petitioners, the bili con-
tains no allegations and presents no case to warrant or lay the foundation
for this relief as against them, and it cannot be allowed to interfere with
or prevent them from removing the suit. It is urged on behalf of com-
plainant that the petitioners' right to remove this cause is controlled by
the decision of the supreme court in the case of Safe-Deposit Co. v. Hunt-
ington, 117 U. S. 280, 6 Sup. Ct. Rep. 733. In that case Huntington,
hav:ing obtained a judgment against the Scioto Valley Railroad Com-
pany for a large amount, caused execution to issue thereon, and levied
upon the railroad, rolling stock, and other property of the company, all
of which was covered by several prior mortgages. Huntington then be-
gan suit in the court of common pleas of Scioto county, "the object of
which was to marshal the liens, and obtain a sale of the property, free
of incumbrance, to pay his judgment,after satisfying all prior claims;
and in the mean time he had a receiver appointed." To this suit all the
several lienholders or trustees under the different mortgages were made
parties. The Fidelity Insurance Company, as one of the mortgagees,
answered, claimed its mortgage to be a first lien, and petitioned for the
removal of the cause to the circuit court of the United States, on the
ground that there was in the suit a controversy which was wholly be-
tween citizens of different states, to-wit, between itself, a citizen of Penn-
sylvania, and the plaintiff, Huntington, and all the defendants except
petitioner, citizens of states other than Pennsylvania. It was held by
the supreme court that the insurance company was not entitled to re-
move the suit. Why? Because Huntington's suit was a creditor's bill
to subject incumbered property to the payment of his judgment by a
sale and distribution of the proceeds among lienholders according to their
respective priorities. This was held to present a single cause of action
to reach the surplus or equitable interest of the judgment debtor in the
incumbered property. It does not appear that Huntington contested
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or in any way disputed the priority of the insurance company's mort-
gage or lien. He was compelled to bring all prior lienholders before the
court in order to reach and subject to the payment of his judgment his
debtor's equitable assets, consisting of the surplus proceeds of the in-
cumbered property, after satisfying all prior liens. This object and pur-
pose ofthe suit involved no separate controversy with any lienholder.
The complainant's suit is in no sense a creditor's bill against the Chesa-
peake & Nashville Railway Company to marshal liens upon its property,
obtain a sale thereof free of incumbrance, and distribution of the pro-
ceeds among lienholders according to their respective priorities. The
complainant, on the contrary, directly contests and disputes the peti-
tioners' priority of liens, claims such priority for Sumner county to the
extent of the value of the properties conveyed by the Cumberland &
Ohio Company, with the consent of said county, to the Chesapeake &
Nashville Railway Company. The whole object, scope, and purpose of
complainant's suit is essentially different from that of the plaintiff in the
Safe-Deposit Co. Case, on which reliance is placed to show that petitioners
have no right to remove. Complainant does not even seek to have the
Chesapeake & Nashville Railway Company wound up as an insolvent
corporation. It is sought to have the old Cumberland &Ohio Company
wound up as insolvent, but with that corporation petitioners have no
connection or concern.
Looking to the substance and legal bearing of complainant's plead-

ings, the court is of opinion that the suit involves several distinct contro-
versies; that one of said controversies is with the petitioners, and those
represented by them; that this controversy with petitioners is so distinct
and separable as to entitle petitioners to remove the cause; and that by
their petitions the suit was removed to this court. The conclusion of
the court, accordingly, is that petitioners' motion to docket the suit in
this court should be granted, and that complainant's motion to remand
the same should be denied, and it is so ordered.
In view of the conclusions thus reached, it is not deemed necessary to

consider and pass upon the application of petitioners to restrain the
complainant from the further prosecution of the suit against them in the
state court. It is, however, proper to observe that this court, having
lawfully acquired the first custody of and jurisdiction over the property
of the Chesapeake & Nashville Railway Company in the suit of the Mis-
sissippi Valley Construction Company against said railway company
and the trustees under said mortgages of 1885 and 1887, in which it
is sought not only to foreclose said mortgages, but to have said Chesa-
peake & Nashville Railway Company adjudged insolvent, and to wind it
up as such, have its properties, franchises, etc., sold, and the proceeds
distributed among all creditors, is clearly entitled to administer th\l re-
lief sought, to adjudicate the respective rights and interests of all claim-
ants, to sell the properties involved free of incumbrance, and distribute
the proceeds among those entitled, according to their relative priorities;
and that its decree in the premises, independent of the removal afore-
said of complainant's suit from the state court, or of an injunction re-
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straining its further prosecution, must and will prevail over any con-
trary or different decree which might or could be rendered in said state
court, proceeding under the complainant's amended and supplemental
bill. This is especially so, as by an amended bill filed in July, 1891,
the Mississippi Valley Con::;truction Company has made the complainant
a defendant in this suit, pending in this court. All parties, by the de-
cree of this court, to the suit in this court, will be concluded, without
regard to whether the state suit be removed or enjoined or not.

McELROY V. SWOPE.

(Oircuit Court, W. D. Missouri, W. D. September 7, 1891.)

1. EXCEPTIONS TO MASTER'S REPORT.
Although the master's report may be inaccurate in some statements of fact, or

some fact may be omitted therefrom, yet, unless it appears that such defects are of
substance, such as to work some material prejudice to the party excepting, whereby
an unjust result is reached, a re-reference or vacation of the report should not be
directed.

2. PARTNERSHIP IN REAL ESTATE.
There may be a partnership between parties to dcal in lands; and the existence

and terms thereof, by the great weight of authority, may be established by parol
testimony, wherQthe proof is clear. An agreement between A. and B. to speculate
in land-titles, and divide the profits, in no wise conflicts with the statute of frauds,
as no estate or interest in land has been granted, assigned, or declared.

8. STATUTE OF FRAUDS-SALE OF LANDS.
Where A. obtains for himself merely a proposition of sale of lands, and induces

B. to take his place on the understanding that B. is to furnish the purchase money
and take the title in his (B.' s) name, and afterwards let A. have a half interest on
condition of A. paying or executing his note to B. for one-half the purchase money,
it would be of the nature of a conditional sale, and within the statute of frauds.

4. RESULTING TRUST-PURCHASE OF LAND.
Where title to real estate is taken in the name of A. there may be a resulting

trust therein in favor of B., provable by parol testimony. But it is essential thereto
that the trust must have arisen at the time the purchase was made, and the money
or consideration must have been paid or secured to be paid by B. at or before the
purchase.

5. PARTNERSHIP-'WHAT CONSTITUTES.
Complainant and respondent entered into an arrangement to deal in land.s affected
with tax·titles, and neglected properties. The respondent was to furnish the pur-
chase money, the titles to be taken either in the name of the complainant or a third
person. 'l'he respondent was to pay for an abstractor to run chains of titles, etc.
The complainant was to superintend the work, look up the owners of the property,
conduct the negotiations for the purchase, and, when the title was acquired, he
was to han) a half interest; the one-half of the purchase money to be secured by
him by giving his note therefor to respondent, with deed of trust on the half inter-
est, the profits on resale to be equally divided. Reid to constitute the parties part-
ners in the lands so acqUired. .

6. SAME.
Where during such partnership the complainant, in the absence from the state of

the respondent, negotiated on his own account for the purchase of a valuable body
of land, but before the contract of purchasewas reduced to writing the respondent
appeared and insisted that he be admitted to the speculation as a partner, on the
terms of their said joint arrangement, whereupon the contract of purchase was
made in respondent's name, and the deed thereafter made to him, and the purchase
money was paid by him, on the understanding, had before the completion of the
purchase, that complainant was to have a half interest, the respondent to be secured
for the one-half of the purchase money by deed of trust on one-half of the land, with
interest at 6 per cent., held not to be subject to plea of statute of frauds. And fur-
ther, where there is a conflict of testimony between the parties as to whether or


