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sioners the claims of these particular plaintiffs. Though those proceed-
ings might settle the abstract points involved in this case, still, as I view
it, the plaintiffs had not submitted their claim, or had not set it out be-
fore the board of commissioners for the exercise of their juriadiction
The facts produced in evidence do not bring them within the provisions
of the law, and I charge you, therefore, that you have nothing to do
with that branch of the case. The court withdraws that from your con-
sideration. 1f you decide to give interest, you will estimate it from the
date of the last shipment.

Verdict for plaintifts for $375.75.

UNITED STATES v. LYNDE ¢l al.
(Circuit Court, D. Montana. August 10, 1891.)

1. PuBric LaNDs -— NorRTHERN Paciric Rarnroap —RieaT To Cur TIMBER For Cox-
STRUCTION.

Act Cong. § 2, (13 St. U. S. 365,) granting to the Northern Pacific Railroad Com-
pany “the right, power, and authority * * * totake from the public lands ad-
Jacent to the line of said road, material of earth, stone, timber, etc., for construc-
%ion thereof.” was not intended to apply only to public lands contlguous to or ad-
joining the line of the road, but may extend to other lands.

2. SAME—UsE oF TIMBER ON ANY PArT oF LINE.

Timber taken from lands adjacent to the line of the railroad may be used for con-
struction upon any part of it.

3. SaME—USE FOorR DOMESTIC PURPOSES.

A citizen of the United States and resident of Montana territory may lawfully
cut and remove timber from the public mineral lands for building, agr icultural,
mining, or other domestic purposes under the statutes of the United States, which
provide that all citizens of the United States and other persons, bona fide residents
of certain states and territories, including Montana, are authorized to fell and re-
‘move timber growing on publlc mineral lands, not subject to entry, for building,
agricultural, mining, or other domestic purposes, subject to regulations prescribed
by the secretary of the interior.

At Law. Action for unlawfully cuttmg timber on public lands.
Elbert D. Weed, U. 8. Atty.
Luce & Luce, for defendants.

KnowrEs, J. This case was commenced in the district court of the
third judicial district for the territory of Montana, sitting for the trial
and determination of causes arising under the constitution and laws of
the United States. The complaint sets forth that defendants, between
the 1st of April, 1882, and the 1st of April, 1886, willfully and unlaw-
fully, and without right, went upon the unsurveyed mineral lands of the
United States which lie directly south of townships 3 and 4, in range 4
east, lying along the streams of Squaw creek and Spanish creek and the
upper West Gallatin river, in Gallatin county, Mont. That said lands
were 10 miles south of the surveyed lands, and extending along said
streams for a distance of 30 miles; and that between said dates defend-
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‘ants cut, carried away, and converted to their own use about 4,700,000
‘feet of pine aud fir and other kinds of timber, standing, growing, and
being on said lands, and cut the same into Jumber, and sold and dis-
‘posed of the same for their own use and benefit, and ¢ut and carried
away and converted to their own use about 300,000 feet board measure,
of logs, and trees standing, growing, and being upon said land, which
were not manufactured into lumber. That the aggregate value of said
Jumber and timber was $106,000, to which amount plaintiff was dam-
aged. The summons issued in this case appears to have been served
only upon the defendant Lynde. He alone appears, and in bis sepa-
rate amended answer to said complaint denies that he cut said timber
upon the unsurveyed mineral lands of plaintiff in the amount alleged
by plaintiff. Defendant then sets forth that defendants contracted with
the Northern Pacific Railroad Company, a corporation organized and ex-
isting under the act of congress of the United States to furnish said com-
pany logs, railroad ties, bridge timbers, and other timber for the con-
struction of its railroad from the Yellowstone river, in Montana territory,
to the Mullan Pass, in said territoty, and under and in accordance with
said contract, and by the direction and authority of said company, for
the purpose of furmshmg said company with logs, railroad ties, bridge
timber, and other timber and lumber forand to be used in the constmc—
tion.of its said railroad between the said points, and that these defend-
ahts ‘became and were ‘the contractors, agents, servants, and employes
of said Northern Pacific Railroad Company for the purpose of de-
livering said logs, ties, and timbers, and Iumber to and for the use of
said company. That in pursuance of said contract, and by the direc-
tion and authority mentioned in plaintiff’s compla.mt defendants en-
tered upon the lands méntioned in plaintiff’s complaint, the same being
public lands of the United States, and adjacent to the line of said rail-
road between the said points, and cut and removed therefrom the said
logs, ties, timbers, and lumber. That defendants cut and delivered to

sald company 164,290 railroad ties, and 965,160 feet of bridge timbers.
The said amended answer further sets forth that defendant did remove
certain other logs and fimbers from said land, amounting in all to about
281,290 feet, and not more, for building, mining, agricultural, and other
]awful domestic purposes in the territory of Montana, none of which was
cut for export or.was exported from said territory. That said land was
wmineral land of the United States, and not subject to entry or disposal
: ‘0the1w1se than as mineral lands under the mineral laws of the United
States. ~ That defendant Lynde was a citizen of the United States, and a
bona fide resident of the territory of Montana, and that all of said timber
was ‘cut and removed for the purposes aforesaid, and not otherwise, and
in accordance’ with the rules and regulations of the secretary of the mte—
:*'101', establlshed ‘and in force. Plamnff replied to the new matter in the
amended answer as follows:

“Denies that the timber cut and taken from the land mentioned in the com-

plaint was taken or cut.for the construction of any railroad adjacent to said
lands; and denies that all of said timber so taken by defendants was used for
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the construction of any railroad; and denies that the timberused in the North-
ern Pacific Railroad, and furnished by the defendant, was used on that rail-
road, or any railroad adjacent to the lands where the timber was cut.”

The defendant Lynde moved the court for judgment on the pleadings,
which motion was granted. Plaintiff excepted to this ruling, and ap-
pealed to the supreme court of Montana territory, assigning this ruling
as error.  Before the cause was decided in that court, Montana became,
a state in the Union; and by virtue of the enabling act authorizing Mon-
tana with other terrltorles to form state constitutions, and be admitted
into the Union, this court became the successor of the supreme court of
the territory of this case, the United States being a party thereto. The-
questions presented for consideration are as to whether the new matter set
forth in defendant Lynde’s amended answer was a defense to the cause
of action set forth in plaintifi’s complaint, and as to whether the repli-
cation raised any issue upon this matter.

In the act of congress entitled “An act granting lands to aid in the
construction of a railroad and telegraph line from Lake Superior to Pu-
get sound, on the Pacific coast, by the northern route,” (13 St. U. 8.
365,) in the second section thereofit is provided: “And theright, power,
and authority is hereby given to said corporation [Northern Pacific Rail-
road Company] to take from the public lands adjacent to the line of said
road material of earth, stone, timber, and so forth, for the construction
thereof.” In construing this clause in that act, the point presented, so
far as this case is concerned, is, what is meant by the terms “public
lands adjacent to the line of said road?” When are lands adjacent to
the line of said road? This question seems to have been considered by
several courts. In the case of U. 8. v. Railroad Co., 29 Alb. Law J. 24,
Hovr, J., said of the word “adjacent:”

“Sometimes it has a meaning given it which is synonymous with the word
‘adjoining,” but it is often applied in a more extended sense, as in the vicinity
or the neighborhood of Congress, then, having selected from several
synonymous words the one having, as applied to the subject in the section in
“which it is used, the broadest meaning and most extended signification of the
whole, must be held to haveintended the broadest, rather than the more re-
stricted, signification to be given to it in the interpretation of said section,
and therefore to hold that this section restricted the defendant to lands ad-
joining or contigutous o the line of the road would be contrary to all rules of
interpretation; while, if we apply the usual rules, we must hold that its rights
are extended by this section beyond lands adjoining or contiguous fo. its
line of road to lands anywhere in the vicinity or neighborhood of its said
line. * * * And we are of opinion that timber land nearest to the line of
the road must be held to be in the neighboring timber land, even although
there may intervene large tracts of land not timbered. * * * Therefore,
though this timber be more than one hundred miles from the line of defend-
ant’s road, we are of the opinion that it must, under the circumstances, be
held to be adjacent thereto, within the meaning of section two of defendant 8
charter.”

This, it will be observed, was a construction of the very section ‘here
under consideration. In the case of U. 8. v. Railway Co., 31 Fed. Rep.
886, in construing the clause in the act of congress of March 3, 1875,
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(18-8t. U. S. 482,) entitled “An- act granting to railroads the right of
way through the public lands of the United States,” in which the words
“lands adjacent to the line of a railway” occurs, Judge HALLETT said:

“In a standard dictionary an jllustration of the larger meaning of the word
is given in this form: Things are adjacent when they lie near to each other
without actually touching; as adjacent fields, adjacent villages, ete. It seems
unreasonable to say that in this connection the word refers to the government
subdivisions lying next to the right of way; and, if we should so declare, it
would be ditficult to point out what subdivisions are meani. Accepting the
Jarger meaning of the word, the right to take timber from public lands under
these acts extends naturally some distance from the right of way, and prob-
ably within ordinary transportation by wagon.”

In the case of U. 8. v. Chaplin, 31 Fed. Rep. 890, Drapy, J., in
construing the last-named Unlted States statute, said of the term “ad-
jacent lands:”

“What is adjacent land, within the meaning of the statute, must depend
on the circumstances of each particular case. Where the adjacent ends, and
the non-adjacent begins, may be difficult to determine. On the theory that
the material taken is taken on account of the benefit resulting to the land
from the construetion of the road, my impression is that the term ‘adjacent’
ought 1ot to be construed to include any land save such as by its proximity to
the line of the road is directly dnd materlal]y benefited by its construction.”

Cons1dermg these cases, it is evident that ithe adjacent land named in
the charter of the Northern Pacific Railroad Company was not intended
to be land contiguous to or adjoining the line of its railroad. And it
seems to be left in some doubt as to what should be considered adjacent
or neighboring land to said line of said railroad. It certainly is not defi-
nitely determined. We are led to the conclusion that it must be deter-
mined by the evidence in the case. The defendant alleges that the land
from which he cut the timber described in the complaint was adjacent
to the line of the Northern Pacific Railroad from the Yellowstone river
to the Mullan Pass. Considering the other allegations in this defense
set-up in the answer, I think this raised a proper issue, and makes a jus-
tification for the cutting of the portion of timber furnished the Northern
Pacific Railroad Company.

The question is then presented, does the replication of plaintiff deny
the issug thus pregented, namely, as to whether this land was adjacent
to the line of the Northern Pacific Railroad? The first denialin the reply
ig that the timber cut and taken from the lands mentioned in the com-
plaint was taken ot ¢ut'for the construction of any railroad adjacent to
said lands. ‘This'is not a denial thatsaid lands were adjacent to theline
of the Northern Pacific Railroad. It is simply a denial that the timber
was. cut for the construction of any railroad adjacent to such lands.
Again, in the rephcatmn it is denied that the timber used on the North-
ern Pacific Railroad and furnished by-the defendant, was used on that
railroad, or any railroad adjacent to the lands where the timber was cut.
Neithar ;i;_s‘vthis a.denia}, it. will be observed, that the timber cut was used
 on the:said: railroad, but only that it was used upon that road adjacent
to the land where the timber was cut. The issue presented in the an-
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swer, that the land from which this timber was cut was adjacent to
the line of that road, is not miet by these denials. The first denial
above considered does not say that the Jnmber so cut was not used in
the construction of the Northern Pacific Railroad. In the case of U. S.
v. Chaplin, supra, the court said:

“And in my judgment, even where a person not under contract with or in
the employ of the company cuts timber on the public lands adjacent to the
line of its road, and afterwards disposes of it to the company to be used in the
construction of its road, and is so used, neither such person nor the company
is liable as wrong-doers.”

It does not seem, then, to be material as to whether or not the tim-
ber was cut for the express purpose of constructing the railroad or not,
if it was actoally used for that purpose. But this denial can hardly
be said to be a denial of the contract set forth by defendant, that he
contracted with the Northern Pacific Railroad Company to cut this tim-
ber from this land for the construction of its road, and that in pursu-’
ance of this contract defendant did cut this timber. It is not a fair
denial that:the line of the Northern Pacific Railroad is adjacent to the
land from which this timber was cut. This effect could be given to this
denial only by an inference or an argument. Viewing the denial that
this timber was not used upon the Northern Pacific Railroad adjacent to
the land from which it was cut, and we are presented with the question
as to whether it should be used on such road at a point adjacent to such
land, in order to prevent the liability of defendant. In the case of Rail-
road Co. v. U. 8., 34 Fed. Rep. 838, in construing the act of March 3,
1875, granting the right of way to railroads over the public lands of the
United States, and the right to use timber and other materials taken
therefrom in the construction of such railroads, in which language was
used similar to that in the clause in the charter of the Northern Pa-
cific Railroad Company as to adjacent lands, it was held that timber
could be taken from land adjacent to a line of railroad over the pub-
lic lands to be used on a porlion of that railroad to which such land was
not adjacent. If land was adjacent to a railroad, timber could be taken
from it to be used on any part of such road. This would seem to me to
be a reasonable construction of the grant to cut timber to be used in
the construction of a railroad from land adjacent thereto. There being
no denial in the replication but that the land from which this tim-
ber was cut was adjacent to the railroad, the denial that it was used in
the construction of the railroad adjacent to such land raises no issue.
But it may be urged that the defendant Lynde was not the person to
whom the license to cut such timber was given. In the caseof U. 8. v.
Chaplin, supra, DEADY, J., held that the railroad company was not re-
quired to take such tlmber in person from adjacent land, but could con-
tract with other parties to cut and remove timber from such land for use
‘in’ the building and constructlng of its railroad.

Plaintiff also denies in its replication that all of the tlmber ete., cut
from the land described in the complaint was used for the constructlon
of any railroad. - This meets no issue presented in the answer. The
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defendant did 'not so allege. On the contrary, he set forth that a por-
tion of said timber so cut was used for building, mining, agricultural, and
other lawful purposes in the territory of Montana, and that none of it was
cut for export, or was exported from said territory. This is not denied.
It being admitted that the land was mineral, then the defendant had a
license to cut said timber for such purposes. It is provided in the stat-
utes of the United States:

“That all citizens of the United States and other persons, bona fide resi-
dents of the states of Colorado or Nevada, or either of the territories of New
Mexico, Arizona, Utah, Wyoming, Dakota, Idaho, or Montana, and all other
mineral distriets of the United States, shall be, and are hereby, authorized and
permitted to fell and remove. for building, agricultural, mining, or other do-
mestic purposes any timber or other trees growing or being on the public
lands, said lands being mineral, and not subject to entry under existing laws
of the United States or territories or districts of which such citizen or person
may be at the time bona fide residents, subject to such rules and regulations
as the secretary of the interior may preseribe for the protection of the timber
and of the undergrowth growing upon such lands, and for other purposes:
provided, the provisions of this act shall not extend to railroad corporations.”

This is what this defendant alleges he did do as to a portion of this
lumber, and this is not denied. The new matters set up as defenses to
the cause of action set forth in plaintiff’s complaint were sufficient, if ad-
mitted, to defeat the same. As these were not met by any proper de-
nials, they must be considered as true, and the court properly granted
the motion for judgment on the pleadings. Judgment of the district
court affirmed, : :

In re Leo HEM Bow.

(District Court, D. Washington, N. D. August 20, 1891.)

1. DEPORTATION OF CHINESE, ‘ )

Act Cong. Oct. 1, 1888, (25.8t. 504,) re-enacts and extends the twelfth section of
the original Chinese restriction act, (22 St. 61,) which provides for the removal
from the United States of any Chinese person found to be not lawfully entitled to
enter or reuiain in the United States to “the country from whence he came.” The
thirteenth section of, the act of September 13, 1888, (25 St. 479,) is to the same effect.

2. BaME.

The words “country from whence he came, " as used in the several acts of Con-
gress providing for the deportation of Chinese persons found to be not lawfully
%%txtled to remain in the United States, do not refer exclusively to the empire of

hina, - ' :

8. SAME—REVIEW oN HaBris CoRrPUS. )
An order of a United States commissioner that a Chinaman be deported to the
emrtire of China, based upon a finding that that is the country from whence he
‘came, will not be revieweg by the district court, upon a proceeding by a writ of
habens corpus, where the petitioner alleges no illegality in the decision of the
. commissioner other than error in said finding. . -
4, SiAME. ’ ‘
' But the petitioner, being cognizant of important facts relating to persons held to
answer for alleged violations of United States laws, the court, on application of
the United States attorney, vacated the judgment of the commissioner, and



