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The TIlinois supreme court has also frequently held that the saving
clause in the proviso of separate section 2 of the constitution of 1870,
in regard to municipal subscriptions, to the effect that the section shall
not affect the right to make such subscriptions, when the same have been
authorized "under existing laws," prior to the adoption of the constitution,
refers to and embraces subscriptions that had been authorized by a vote
of the people, under laws existing at the time the vote was taken.
People v. Jackson Co., supra; Williams v. People, 132 Ill. 574, 24 N. E.
Rep. 647. No other construction by the courts of Illinois, it is believed,
has ever been given to this section of their constitution; and it is evident
that the case of People v. Jackson Co., 92 Ill. 441, was not cited or con·
sidered by the supreme court of the United States when the construc-
tion of the Illinois constitution was given in Jonesboro City v. Railroad
Co., supra. The desire of the federal courts to act in harmony with
the state courts is strong, and will always prevent the former from con-
flicting with the latter in construction of their own constitutions and
statutes, in all cases where the state courts have first given such a con-
struction. The courts of Illinois with reference to the constitu-
tional article and the legislative curative act, held adversely to plain-
tiff's right to recover, their decisions will be followed, and judgment ren-
dered for defendant.

HAY:B;S v. ORR.

(Circuit Court, N. D. New York. September 4,1891.)

CONTRACT OF SALE-ALTERATION AND MODIFICATION-EvIDENCE.
W. contracted with the cashier of a bank to purcbase certain mills, and was al-

lowed to overdraw his account for the purpose of making improvements. After-
wards it was proposed to take defendant into partnership. and give him a one-third
interest in the property. Defendant and W. accordingly met at the bank, and.
after a consultation with the cashier, agreed thatwben tbe partnership was formed
a one-third interest should be sold to defendant for $7,UOO, payable $3,500 in cash,
and the balance as should be "agreed by tbe parties in interest." There was testi-
mony that the instrument, which was left with the cashier, was left with him
merely as a depositary, and other testimony that it was left as collateral for W.'s
obligations. When the partnership was formed, the cashier suggested that defend-
ant advance $3,000 to the partnership, instead of paying $3,500 on the contract; say-
ing to him that there was danger of losing his money if he applied it on the contract;
that W. was largely indebted to the bank; and thatwithout this money the enterprise
would fail. Afterwards the partners again met at the bank, and the cashier pre-
pared two instruments in modification of the original contract between him and
W. The first was an assignment, of tbat contract by W. to the partnership; the
second, a contract between the cashier and the partners, substituting the latter for
W. The cashier also executed to the bank an assignment of the contract as modi-
fied. Nothing was said about the first contract, and it was subsequently found
among tbe cashier's papers. Afterwards an action was brought to obtain an adju-
dication that the legal title was in the bank, subject to the equitable rights of the
parties under the second contract. Held, that the second contract was intended
as the complete and exclusive agreement between the partiee.

At Law. Action to recover money due on a contract for the purchase
)f land. The case was tried without a jury, by stipulation of the par-
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ties, and the court ordered judgment for the defendant, with leave for
plaintiff to move for a new trial. Motion denied.

Theo. Bacon, for plaintiff.
Lyons & Pierce, for defendant.

WALLACE, J. This action is at law, to recover money alleged to be
due upon a contract made by the defendant with Richard L. Whiting,
dated February 23, 1886, for the purchase of real estate. It is the theory
of the plaintiff that the contract was delivered by the parties to it to
Charles O'Brien, who was the cashier of the First National Bank of Au-
burn, with the intention that the money payable by the contract should
belong to him. The bank failed in January, 1888, and the plaintiff was
appointed its receiver. O'Brien was only nominally interested in the
transactions in con troversy. He was the cashier of the bank, and rep-
resented it in all which took place. The case was tried without a jury, by
the stipulation of the parties, and the court ordered judgment for the de-
fendant, with leave for the plaintiff to move for a new trial. The plain-
tiff has moved for a new trial, and the case is now here upon that mo-
tion. The evidence has been thoroughly reviewed, and the rulings of the
trial reconsidered, and the conclusion is that a proper disposition of the
case was made in ordering judgment for the defendant.
The case turns wholly upon questions of fact; these being whether the

contract sued upon had been abandoned and a new one substituted in
its place by the parties to it, and whether it was delivered to O'Brien
upon an express or implied understanding that the money payable un-
der it was to belong to the bank. The facts are these: Prior to Febru-
ary 23, 1886, Whiting had contracted to purchase ofO'Brien , [01'$13,000,
the real estate known as the "Troupsville Mills." The mills had been
operated by one Neyhart, and mortgaged by him to· the bank. The
bank had foreclosed, and the property had been bought by O'Brien for
the bank at the sale. Whiting had paid $1,000 upon the contract,
had taken possession and carried on the mills, had kept an account at
the bank, had been allowed to overdraw his account, had expended
about $12,000 in improvements, of which about $10,000 were the pro-
ceeds of his overdrafts. Whiting, his son, and the defendant had pro-
posed to become partners and carryon the mills; and as part of the
arrangement the defendant was to have a one-third interest in the prop-
erty. The property was not worth what it had cost, and was rapidly
depreciating. On February 23, 1886, Whiting and the defendant met
O'Brien at the bank, and, after consultation with him, and in his
enee, entered into the contract upon which the suit is founded. It re-
cited that Whiting held the property by contract with O'Brien. It was
conditioned for the sale of a one-third interest in the property to the
defendant for the sum of $7,000; that when the copartnership between
Whiting, his son, and the defendant should be formed, Whiting should
convey the one-third interest to the defendant; that the defendant should
then pay $3,500, and that the defendant should pay the balance as
should be "agreed by the parties in interest when conveyance was made."
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After executing the instrument, the parties to it left it with O'Brien. There
is testimony indicating that it was left with him merely as a depositary,
and other testimony that it was left with him to hold as a collateral for
Whiting's obligations. The reasonable conclusion is that all the par-
ties regarded him as the real owner of the property, having a claim
against it of more than its value for the unpaid purchase money and the
money of the bank expended in improvements. May 24, 1886, the
copartnership waf' formed, took possession, and thenceforth carried on
the mills. The defendant did not make the payment of $3,500, but,
instead of doing so, at the suggestion of O'Brien, he advanced $3,000
to the copartnership. O'Brien told him there was danger of losing his
money if he applied it on the contract; that Whiting was largely in-
debted to the bank; that the firm would have no capital; and that with-
out this money the enterprise would be a failure. The $3,000 thus
advanced by the defendant constituted all his resources, except $1,000,
and this fact was known to O'Brien and Whiting. October 21, 1886,
the two Whitings and the defendant met O'Brien at the bank, and
O'Brien prepared two instruments in modification of the original con·
tract between Whiting and hirnself, and the same were executed. The
first was an assignment by 'Whiting of his contract with O'Brien to him-
self, his son, and the defendant, "to be held and enjoyed by them, share
and share alike." The second was a contract between O'Brien, though
not signed by him, the defendant, Whiting, and Whiting's son, by which,
in effect, the latter were substituted in the place of Whiting in his contract
with O'Brien. By the new contract, Whiting, his son, and the defendant
covenanted with O'Brien to pay him $12,000 for the real estate, with
interest; and they were to receive a deed from him upon paying $4,000
by May 1, 1890, and were to give him a bond and mortgage to secure
the balance of the purchase money. Nothing was said at this inter-
view about the contract between Whiting and the defendant. On the
same day O'Brien prepared and executed an assignment to the bank
of his contract with Whiting, reciting that it was assigned with the
modifications that day made between himself, the two Whitings, and the
defendant.
So far as appears, the subject of the contract between 'Whiting and

the defendant was never mentioned between them, or by O'Brien, after
the occasion on which the latter advised the defendant not to apply his
money upon it. After the bank failed, and O'Brien had disappeared,
an action was brought in behalf of the bank by the present plaintiff
against the two Whitings, the defendant, and against O'Brien and his
wife, to obtain an adjudication t.hat the legal title to the real egtate was
in the bank, subject to the equitable rights of the two Whitings and
the defendant under the contract between them and O'Brien of October
21, 1886. A decree was entered in that action, adjudging the legal
title to be in the bank, and that the two Whitings and the defendant
were entitled to a conveyance upon performance of the contract between
them and O'Brien of October 21, 1886. The contract between 'Whit-
ing and the defendant seems to have been found among O'Brien's pa-
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pel'S after the bank failed. Manifestly the present suit is the assertion
of a claim against the defendant which O'Brien never intended to as-
sert. Doubtless he hoped, when the defendant contracted with Whit-
ing to pay $7,000 for a third interest in the property, to realize out of
it ultimately $21,000, or that sum approximately. But when he sub-
sequently became satisfied that the defendant would not be able to ful-
fiJI unless the profits of the business would enable him to do so, and
that the business would collapse, and the property faJI back upon his
hands, unless the defendant's money was used in the business, he ad-
vised the defendant not to pay the money on the contract, but put it in
the business. He probably thought that, if the business could be put
on a successful footing, the property would appreciate, or at least that
its depreciation would be stayed, and he would ultimately get more for
it from Whiting and the defendant than he could from anyone else.
After the lapse of eight months he probably saw that his original ex-
pectations were not likely to be realized. It does not appear what the
property· was worth in October, 1886. It may have continued to de-
preciate, as it had in the past; possibly had depreciated more rapidly.
At all events, he had entertained negotiations with Neyhart to sell it to
him at from $16,000 to $18,000. It does not appear whether Neyhart
had any means, or that his financial circumstances had changed since
the time when he was unable to make his payments upon the mortgage
to the bank and had suffered a foreclosure. It is fair to infer that the
negotiations with him contemplated that he was to try the experiment
again of operating the mills and attempting to pay for the property out
of the business, if he could. Certainly it is utterly unreasonable to
suppose that O'Brien expected the defendant to pay him $7,000 under
the contract in suit, and $4,000 under the contract of Octoher 21, 1886,
for a one-third interest in the property; and it is manifest that when
the last contract was made O'Brien intended to terminate his connection
with the property definitely, and substitute the bank in his place. This
is shown by his assignment of the contract made on that day to the
bank. If he regarded the contract in the suit as still in force, why did
he not assign that to the bank also; or why did he not provide in the
new contract for the transfer to Whiting and Whiting's son of a two-thirds
interest in the property upon paying their proportion of the purchase
money? Upon all the facts it seems reasonable to conclude that he had
become satisfied that the two Whitings and the defendant could not
afford to pay more than $12,000 for the property, and that it was bet-
ter to sell it to them for that price, and have it sold permanently, than
to experiment with Neyhart, or take the chance of finding some other
purchaser at a better price. The circumstances are more consistent with
the theory that th6 later contract was intended as the complete and ex-
clusive agreement between the parties than with any other of which the
case is capable. Motion for a new trial is denied.

v.47:b'.no.4-19
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JUNOD et al. 11. CHICAGO & N. W. Ry. Co.
(Circuit Court, B. D. Io'wa. June 18, 1891.)

1. INTERSTATE COMMERCE ACT-LONG AND SnORT HAUL CLAUSE.
'l'he interstate commerce law (Act Congo Feb. 1887,) provides (section 4) that a

common carrier sh!tll not charge a greater compensation for the transportation of
a like kind of property under substantially similar circumstances, for a shorter
than for a longer distance over the same line, in the same direction, the sborter be-
ing included.in the longer distance. HeLd that, in an action for breach of this
section, the fact that the rate for the longer distance was established jointly be-
tween defendant and connecting railroads, does not exempt defendant from lia-
bility.

,I. SAME...,..REDUCTION TO MEET COMPETITlON.
Evidence that, in the state to which tho longer haul extended, "cut rates" had

been instituted by reason of competition between defendant and other companies,
is inadmissible uniess a ground has been laid therefor i,n the pleadings.

8. SAME-SIMILARITY OJ!' SERVICES.
In order to entitle plaintiff to recover it must appear that the higher rate which

he has been charged for the shorter distance was for like services and under sim
11ar circumstances. '

" S.UIE-MISSTATEMENT OF BILl, OF .LAlllNG.
The fact that the freight for the longer distance was billed to some point short

of the destination of the shorter haul will not bar plaintiff's recovery. when such
freight was intended to be, and was in fact, taken to the destination of the shorter
haul.

5. SAME-MEASURE OF DA1oIAGES.
Where pls,intifl' is entitled to the same ·tate for tbe shorter haul as is atforded

other shippers for the longer haul, the measure of damagesis the difference be-
tweel,l the amounts paid by each for the like service.

8. SUlE-PROVINCE OJ!' JURY.
It is for the jury to determine whether or not they will add interest to the amount

of the damages; but, if awarded, it must be estimated from the date of the last
Shipment. 1

At Law. Action by H. A. Junod and another against the Chicago &
NorthWE'stern Railway Company .

O. O. C. L. Nourse, for plaintiffs.
N. J'I. Hubbard, for defendant.

SHffiAll, J., (charging jury.) The issues presented by the case on trial
before you arise under the provisions of an act of congress passed in Feb-
ruary, 1887, and commonly known as' the "Interstate Commerce Law.»
As you are doubtless all aware, the congress of the United States, for the
purpose of regulating the business q.rried on by common carriers of per-
sons or property by means of railways, or by a combination of railway
and water travel, where. ,the same is under the control of one common
carrier, has passed this act, which regulates, in certain particulars, the
carrying on of the passenger and freight business that exists between the
different states and territories of the United States. The law, by its pro-
visions, as I have already stated to you, applies to this interstate com-
merce,-that is, commerce that is carried on between the states and ter-
ritories of the United States. Section 2 of this act in substance prohibits
the charging or collecting from any person or persons a greater or less
compensation for services rendered in the transportation of passengers or
property than is charged or collected from others for the transportation
of similar property under substantially similar circumstancea. Section


