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ecutorship was located. We have the testimony of the ordinary of
Chatham county that they made no return whatever of this property,
and these facts are all material. On the finalirial of this case an inter-
esting question will arise, also, upon the proposition of plaintiff that
this creditor could not now subject a specific legacy to the payment of
his debt because of an alleged collusion on his part with the executors.
He is seeking to enforce the judgment now against the executors, and
there is some evidence which seems to indicate it was understood that
the executors would be relieved from the lien of this judgment. \Ve are
not prepared to say how important the question is at this time, but, if
it be true that the executors have been relieved from liability upon this
judgment, it may become quite important to the rights of the plaintiffs
in execution, who are the defendants in this bill. The judgment was
taken against the executors as such, and that is conclusive of assets.
This is so held in Demere v. Scranton, 8 Ga. 47. The general estate, as
we have seen, would be first liable to pay the debts; and, if the execu-
tors have permitted a devastavit as to the general estate of William Schley,
which would be in the first instance liable for this debt, it would be,
perhaps, quite important to determine whether their individual estate
would not be liable, rather than a specific legacy which they had as-
sented to.
There are several other questions which have been presented in argu-

ment, hut the court has indicated enough to justify in its opinion the
conclusion that this is a case which should be inquired into more care-
fully upon sworn testimony, taken in the usual manner, in equity, and
upon fuller considp.ration. It is not one of those cases which should be
disposed of on a preliminary hearing. We think, therefore, that the in-
junction restraining the sale under execution should be made permanent,
and the case proceed as usual in equity.

BENTON V. \VARD et al.

(Circuit Court, N. D. lowa, E. D. August 31, 1891.)

1. RESCISSION OF REPRESENTATIONS.
A bill to rescind a contract, which alleges that defendants, being stockholders in

a certain corporation, induced complainant to enter into a contract for the pur-
chase of stock, repreaenting that the corporation was sole proprietor of a secret
process for treating metals, wbich was very valuable; that a patent had been ap-
plied for by the company; that it was ready to commence the business of treating
metals by this process, and that, if complainant wonld purchase certain stock, he
would be employed as president and manager of the company; that, relying upon
these representations, complainant paid defendants the amount agreed upon for the
stock; tbat the representations.were false, in that the process had been known for
years, patents having been previously granted to other parties; that the company
was not ready to commence business, and could not furnish employment to com-
plainant,-is sufficient on demurrer.

2. SAME-RELIEF IN EQUITY.
Where such bill prays a decree of cancellation of the contract, the stock having

been tendered to defendants, and repayment of the sum paid by complainant, tl:a
relief can only be had in a court of eqUity.
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In Equity. Bill to rescind contract for sale of corporate stocks and
for damages. Demurrer to bill.
Carman N. Smith and POWfffS, Lacy &; Brown, for complainant.
,Rickel &; Orockfffand Chas. A. CZaj'k, for defendants.

SHIRAB, J. In the bill herein filed it is averred that the defendants,
fortqe purpose of inducing the complainant to enter into a written con-
tract for the purchase of 1,000 shares of stock of the Hawkeye Metal
Company, represented and stated that the said corporation was the owner
and sole proprietor ofa secret process for treating metal, which process
was knowll only tothe stockhOlders in said con1pany, and the nature
thereof could not be revealed to any save stockholders therein; that said
process was entirely new; was very valuable; that it would greatly in-
crease the value of metals treated thereby; and that it was the sole prop-
erty of the Hawkeye: :ryletal Company; that a patent therefor had been
applied for and would unquestionably be secured; that the company Was
ready arid. prepared commence the business of applying said secret
process to the treatment of metals, and that, if complainant would pur-
chase the shares'hf stock referred to, he would be employed as president
and manager of said,company, at a salary of $3,000 per annum; that,
relying upon these representations so made by defendants, who were at
the tiJI1.e stockholders in said company, the complainant entered into a
writteriagrcement with them to the following effect:
"Article of agreement made and entered into this 20th day of December,

A. 1889, by and between H. P. Benton, party of the first part, and J. Ii.
Ward and Henry Rickel, parties of the second part, witnesseth: That the
sald'second parties have this day sold unto the said first party one hundred
shares of the stock of the Hawkeye Metal Company, a corporation duly or-
ganized under the laws of the state of Iowa; and the said first party agrees
to pay the said second parties for said stock the sum of $4,000 on or before
the 7th day of January, A. D. 1890. It is further agreed that said second
parties will use their influence anti best efforts to have said company, at its
annual meeting in Jan uary, 1890, elect the said first party president and gen-
eral manager of said company, and to induce the said company to pay the
said first party the sum of $250 per month for his services as such president
and manager as long as he gives bis individual time and attention to
the business of said company in such position. It is further agreed upon the
part of said second parties that they will contribute of the stock owned by
them in said company their proper sbare, in order to create afund to carryon
the business of said company, or they will contribute in lieu of· said stock
their proper share in money to carryon said business.

"HENRY RICKEL.
"J. H.,WARD.
"H. P. BENTON."

It is further averred that complainant paid to defendants the said sum
of $4,000, and received the shares of stock according to the agreement,
and came to Iowa for the purpose of acting as president and manager of
said company in carrying on the business of treating metals according to
said alleged sccret process; that the said' representations and statements
so made by defendants were false, fraudulent, and untrue, in that the
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said process of treating metals was not a new process, but had been
known for years; that it was not valuable, but was in fact of no value
whatever; that a patent had been previously granted for such process,
so that the Hawkeye Metal Company could not hope to procure a pat-
ent therefor. and that the said company was not ready to engage in the
business of treating metals according 10 said process, and could not fur-
nish employment to complainant. Based upon these allegations, the
complainant prays a decree for the cancellation of the contract of pur-
chase of said stock, the same being tendered back to defendants; that
the defendants repay the sum paid for said stock by complainant, with
interest; and that damages and costs be awarded complainant.
To this bill a demurrer is interposed by defendants on the grounds-

(1) that complainant has an adequate remedy at law, and, therefore,
the case is not of equitable cognizance; and (2) that the facts averred
fail to make out a case against defendants. It is not charged in the bill
that the defendants knowingly made any false representations as an in-
ducement to complainant to enter into the contract sought to be re-
scinded. It is charged that these representations were false, fraudulent,
and untrue, but 110 averment is made of any fact showing bad faith on
part of the defendants in making the representations which it is alleged
they did make; and hence it must be held that the averments of the bill
amount only to a charge of lilistaken representations or statements made
by defendants. It would be more satisfactory if the allegations of the
bill were made more clear and specific in this particular, but for the pres-
ent purpose it will be assumed that the ,bill is based upon the theory,
not of false representations knowingly made, but of representations made
supposing them to be true, but which, it is now averred, were mistakenly
made, where!:)y complainant was misled into making the contract sought
to ,be rescinded. It will not be questioned that granting relief in cases
wherein partiEls have been misled through rnistak;es in matters of fact is
clearly within the jurisdiction of a court of equity, and, therefore, un-
less the remedy law is adequate, and as complete as that afforded in
equity, the jurisdiction of the court cannot be successfully attacked.
From the allegatlousin the bill contained it appears that the complain-
ant was induced, by the representations made him, to purchase 1,000
shares of stock in the Hawkeye Metal Company, and thereby assume
the responsibility pertaining to a stockholder in the company. The pur-
pose of the bill is to obtain a rescission of the entire contract, and a
restoration of the parties to the condition they occupied before the same
was entered into. To this end, a retransfer of the stock must be decreed,
as well as a decree for the repayment of the sum paid by complainant
therefor. Relief of this nature is not granted in a court of law, which
would be confined to a judgment for damages alone; and hence, if the
complainant is entitled to a rescission of the contract and relief from the
burdens imposed thereby,such relief can be had only in a court of
equity. .
Thus we are brought to a cons.ideration of the question arising upon

the second ground of the demurrer,to-wit: .Do the allegations of the bill
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show that complainant is entitled to a rescission of the contract whereby
he became the purchaser of the 1,000 shares of stock in the Hawkeye
Metal Company? In substance, the allegations made to induce the mak-
ing ofthe contract were that the Hawkeye Metal Company was the sale
owner of a secret process for treating metals, which was of great value;
that it was expected that a patent therefor would be issued to the com-
pany; that the company was' prepared to carryon the work of treating
metals by such secret process, and that by becoming a stockholder the
complainant would be assured employment at a remunerative salary.
It is apparent that the value of the stock and the chances of employ-
ment were dependent upon the fact of the ownership by the company
of a valuable secret process for treating metals; and therefore the ma-
terial allegations charg-ed against the defendants can be reduced to
this one, namely, that the company was the sole owner of a secret val-
uable process for treating metals. According to the allegations of the
bill, the defendants averred that the company possessed such process,
and thereby induced complainant to become a stockholder in such com-
pany, by purchasing from them 1,000 shares of stock for the sum of
$4,000, whereas it now appears that the company was not in fact the
sale owner of any such secret valuable process, and consequently is not
in condition to afl'ord employment to complainant. In support of the
demurrer, counsel for defendants have filed an able argument, in which
it is sought to be maintained that complainant cannot obtain relief, be-
cause it is not averred that the representations made as an inducement
to the contract were known to be false when made; and, further, that the
subject of the contract was of a speculative character, and the representa-
tions made were merely the expressions of opinions and beliefs, and not,
therefore, to be taken as conditions of the contract; and in support of
these views are cited the following cases: Dereloprnent Co. v. Silva, 125
U. S. 249, 8 Sup. Ct. Rep. 881; Rawson v. Harger, 48 Iowa, 271; Saw-
yer v. Prickett, 19 Wall. 160; Gordon v. Btdler, 105 U. S. 557. These
cases deal very fully with the rules to be applied to controversies of the
character under consideration in each case, but are not applicable to a
case so widely different in its facts as the one now under consideration.
It is certainly not true that the right of rescission in equity is confined
solely to cases wherein a party ha(3 knowingly and intentionally falsified
the facts, for this would exclude the granting relief in the case of mis-
takes; nor is the principle that mere representations as to the value of
that which in its nature is of uncertain or speculative value cannot be
deemed to be false simply because not borne out by subsequent develop-
ments, applicable to a case of the character of the one now before the
court. In the case. at' bar the representation made was that the Hawk-
€ye Metal Company was the sale owner of a valuable secret process for
treating metals, but that the nature thereof could be made known only
to those who were stockholders in the company. Of necessity, under
such circumstances, a purchaser of stock could not avail himself of
any opportunity for investigation on his own behalf. He would be com-
pelled to rely upon the representations made to him. He would not
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occupy a position of equality with the vendor, and hence could not be
held chargeable with negligence in not informing himself of the value of
the process which formed the basis for the valne of the stock he was
about to purchase. The defendants knew that the complainant must
rely upon the statements and representations made by them touching the
secret process said to be owned by the company, and therefore knew that
the representations by them made were material, and that complainant
had a right to rely upon their substantial truth. It is certainly too clear
to be doubted that the complainant would not have entered into the
contract sought to be rescinded, and become the purchaser of the stock
from defendants, unless he had believed that the representations were
true. If, then, the representations were material, were believed and re-
lied upon by the complainant, and were made under such circumstances
that the complainant had the right to rely thereon, and it now appears
that the same are not true, and thd in fact the metal company is not the
sole owner of any secret process for treating metals, and cannot, there-
fore, carryon the business for which it was organized, is it not made
clearly apparent that the complainant has been misled, and has been in-
duced to enter into a contract under such circumstances as to be entitled
to a rescission thereof? The demurrer is overruled, with leave to de-
fendants to answer the bill by the October rule-day.

HOLMES et al. v. WINnER.

(Circuit Court, D. Washington, W. D. July 29,1891.)

1. SUIT TO TRY TITLE-WHEN MAINTAINABLE.
A suit in equity to try title and perpetuate evidence thereof cannot be maintained

against one in the rightfUl possession of the land, having an acknowledged life-es-
tate.

2. DEEP AND MORTGAGE-CONSTRc;CTION.
A conveyance of title to real estate and a mortgage to the vendor for part of the

purchase money, delivered simultaneously, constitute but one transaction, and the
title of the vendee is from its inception incumbered by the mortgage.

3. FORECLOSURE OF MORTGAGE.
The foreclosure of such mortgage for breach of its conditions and sale of the

property pursuant to the decree extingUishes an estate in remainder created by the
deed to the mortgagor, as well as hisJife-estat.e created by the same deed.

In Equity. Suit to try title and perpetuate evidence thereof.
Robe1't G. Morrow, for plaintiffs.
B. F. Dennison and L. L.McArthur, for defendant.

H.A.Nl<'oRD, J. The bill in this case shows that the defendant, Alber-
tina WintleI', is in possession of certain lands situated in Clarke county,
in this state, claiming title thereto as owner in fee-simple, and she de-
nies that the plaintiffs have any interest whatever in said property. The
plaintiffs admit that the defendant has a valid subsisting interest in the
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