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In re HuppeLL et al.!

(Cireuit Court, E. D. Pennsylvania. May 27, 1891.)

1.-ASSIGNEES IN BANKRUPTOY—JUDGMENT LIEX.

Assignees in bankruptcy can assert only the rights of the bankrupt, and hence

the lien of a judgment is of unlimited duration against them.
2. SAME—REVIVAL OF JUDGMENT.

Asgsignees in bankruptcy are not terre-tenants, who must have notice of revival of
a judgment.

3. SAME—SALE oF LAXD.

Where land of a bankrupt’s estate has been sold by the assignees in bankruptcy
for cash, but a part only of the consideration was paid down, the remainder being
paid in 1nstallments, the conversion of the land into money as against the assignees
may be held to have taken place at the time of the sale, although the assignees in
bankruptey held the legal title until the installments were all paid.

4, SAME—INTEREST ON JUDGMENT.

Simple interest may be allowed on an original judgment even when there has
been a conversion of the bankrupt’s real estate, when the fund obtained has yielded
interest.

In Bankruptcy. Exceptions to register’s report. Appeal of Philadel-
phia & Reading Railroad and assignees in bankruptey from decree of
the district court.

A sale was made in 1877 of the real estate of the bankrupt, but, on
account of the failure of the vendee to pay down the full con51derat10n
the legal title was retained in the hands of the assignees until complete
payment was made.

Sydney G. Fisher and Frank Rawle, for general creditors.

Chas. T. Heebner, for Philadelphia & R. R.

W. Wilkins Carr, Asst. U. S. Atty.

Acnurson, J. Upon any view of the case permissible under the au-
thorities the decree of the district court must be affirmed.

1. In this contest the assignees in bankruptcy stand upon and can as-
sert the rights only of the bankrupt, Seitzinger. Stewart v. Plait, 101 U.
8. 731, 739. Now, it is the settled law of Pennyslvania that the stat-
ute whlch restricts the lien of a judgment to five years operates only in
favor of purchasers from the debtor and judgment creditors, and as to
every one else the lien is of unlimited duration. Aurand’s Appeal, 84
Pa. St. 151; Brown’s Appeal, 91 Pa. St. 485. Hence the lien of the
several judgments here in question, as against the judgment debtor and
his assignees in bankruptey, was without limit.

2. But in fact revivals took place by service of the writs of sci. fa. upon
the defendant in the judgments; and such revivals were good, without
notice to the assignees in bankruptey, who were not terre-tenants within
the meaning of the statute. In re Fulton’s Estate, 51 Pa. St. 212, 213;
Wrigley v. Whitaker, 2 Wkly. Notes Cas. 420; Lazear v. Porter, 87 Pa.
St. 516.

1Reported by Mark Wilks Collett, Esq., of the Philadelphia bar,
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3. Under the peculiar circumstances of this case, the conversion of
land into money may well be regarded as having been fully accomplished,
as against the assignees in bankruptey, in the year 1877. The action
of the register in allowing interest only upon the amount of the several
original judgments was in accordance with the established practice in
bankruptey, and correct. I may add that, even upon the theory of a
conversion in 1877, no just objection can be made to the allowance of
interest to the judgment creditor, the fund having yielded interest.

In re Spain et al.
(Circuwit Court, E. D. North Carolina. July 8, 1891.)

1. PEDDLERS—LICENSES—CONSTITUTIONAL LAW.
Laws N. C. 1889, c. 216, § 24, which provides that “every person, a citizen of the
. United States, authorized to do business in this state, who, as priacipal or agent,
peddles * * ¥ goods, wares, or mérchandise, shall pay a license tax as follows:
* ¥ % js unconstitutional as to citizens of other states, as regulating interstate
commeTrce.

2. SAME—SALE BY SAMPLES.

: Where manufacturers of household goods of West Virginia sent their agents into
North Carolina to sell goods by sample on the installment plan, the goods to be de-
livered to each purchaser by the agent afterwards, the fact that the goods were to
be delivered by the agent does not make him liable to pay tax as a pedd1e1 as pre-
scribed by Laws N. C. 1889, c. 216, § 24.

At Law. Application by A. Spain and W. G. McCune for a writ of
habeas corpus.

Boxp, J. The above-named parties were employed by Gately & Con-
roy, manufacturers and dealers in agents’ specialties, to sell their goods,
which consisted of lamps,. lamp-shades, casters, lambrequins, and
every variety of household goods. Gately & Conroy were citizens of
West Virginia, and their manufactory was at Charleston in that state.
The petitioners, in pursuit of their business, reached Raleigh, N. C.,
and proceeded to sell the goods of Gately & Conroy on the installment
plan, by samples. Their method was to carry samples from door
to door, and, if they found anything exhibited was wanted by the
householder, the householder or purchaser ordered it by written order
direct from the manufacturers at Charleston, W. Va. No sample in the
hands of the petitioners was ever sold. W hen the purchasers’ orders
reached Charleston the variety of household articles were all packed in
one or more boxes, and were consigned to petitioners, to be by them de-
livered. Upon delivery the purchaser signed another contract with
the manufacturers, respecting future payments, which was forwarded to
them at Charleston. The form of the order and agreement to pay on
the installment plan is here ingerted:
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Date........coevueen. 189, 1 Place....coiviiiiiiiieniinnn Date........ 189

Subseriber... ............... | This is to certify that I have this day ordered from
Address.......ooiniininnann Gately & Conroy, through their agent..........
Article...ooeiiiiiiiiiii P AN R
Price.....oeeveviniiiiaes o0l tobe delivered...ooiiiaiiiiii i
Delivered............. 189.. [Signed .. .ooviiiiiiiiiiinnns PR
Amount paid. ... . e LAAArESE. L L e et e
Agent........... reeiiee Oceupation.. .o v ieniin it e e

Nore. All canvassing required to be done by sample, ana above spaces
filled. '
Collect :

No agreement recognized that is not contained in this contract.

For the sum of $- , to be paid by me, the undersigned, Gately & Con-
roy have this day sold and delivered to me the following chattels: * * *
I have paid on account of said purchase price the sum of $ cash, and I
am to pay the balance as follows: $ each and every until the
full amount is paid. To secure deferred payments I hereby relinquish unto
the said Gately & Conroy all my right, title, and ownership in and to said
chattels, to have and to hold the same until said indebtedness is paid; and in
consideration that I will meet said payments promptly, and will safely keep
said chattels, and use the same with care at , and that I will not remove
the same therefrom, without their knowledge and consent first obtained, the
said Gately & Conroy hereby permit me to hold said chattels for them, and to
enjoy the use of the same, while in my possession, on the following conditions:
If T fail to promptly pay any one of said deferred payments when the same
become due, or it I misuse said chattels, or remove, or attempt to remove, the
gsame, or any part thereof, from said location, or in case of the seizure of the
same by process of law, or in case the said Gately & Conroy have, in their
opinion, good reason to fear for the safety of their interest in said chattels,
the said Gately & Conroy are to have, and are hereby conceded, the right to
take said chattels back into their possession, without previous demand, and
without legal writ; and for that purpose I hereby give them or their agents
the authority to enter my premises without legal process, at any reasonable
hour of the day, and carry said chattels away. It is expressly understood,
however, that if, for any of the foregoing reasons, said chattels are retaken
by said Gately & Conroy, under the terms of this instrument, the said Gately
& Conroy may repair and store the same at my expense, and may sell the
same within a reasonable time, at private sale or otherwise, in the regular
course of business, and pay over to me or my assigns the proceeds ot such
sale remaining after first deducting iherefrom all sums still owing by me on
aceount of the above-mentioned deferred payments, together with all reason-
able charges and expenses attending the recovery, repair, storage, and sale of
said chattels, (including court costs and attorney’s fees.)

Party’sname in full ... oo ittt et ete et ee it

Home address: Witness our hands and seals this
0 O street. —— day of —, 189—,
Post-office.........ooviiiiiaiiiiivso. .| GATELY & CONROY. [Seal.]
S N S [Seal.]

There is no dispute about the facts. TForconducting this business the
petitioners were arrested by the authorities of North Carolina, and, be-
ing held in custody, have petitioned to be released on habeas corpus, be-
cause their arrest and imprisonment are in violation of the constitution

v.47F.no.3—14
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of the United States. The charge against the petitioners is that they
violated chapter 216, § 24, of the Laws of North Carolina of 1889. This
chapter and section, so far as this case is concerned, are in the words
following:"™

“Every person, a citizen of the United States, authorized to do business in
this state, who, as principal or agent, peddles * * * goods, wares, or
merchandise, shall pay a license tax as follows: % # *.7

The tax prescubed petitioners refused to pay. The questlon then,
to be determined is whether or not this act is in violation of the provis-
ion of the constitution, which gives to congress the power to regulate
commerce between the states.. In the case of Kobbins v. Shelby County
Taxing Dist., 120 U. 8. 489, 7 Sup. Ct. Rep. 592, the supreme court
has said, in a most elaborate opinion by Justice BRADLEY, that the nego-
tiation of sales of goods which are in another state for the purpose of in-
troducing them into the state where the negotiation is made is interstate
commerce. The Carolina statute applies to every person, a citizen of
the United States, and makes no discrimination between the citizens of
that state and those of the other states. But in the same opinion the
suprerne court determines that this is of no consequence, because inter-
state commerce cannot be taxed at all, whatever a state may choose to
do in the way of taxing its own citizens engaged in trade. We may
conclude then, safely, that these petitioners, when enaaged in showing
the samples of goods manufactured by their principals in West Vlrormla,
were ‘engaged in interstate commerce, and that, whether or not they
came within North Carolina’s statutory definition of peddlers, they could
not be taxed by that state. So far the facts in this case coincide with
those in Robbins v. Shelby County Tuming Dist. There is a fact, however,
here which it is argued distinguishes it from that case... It is admit-
ted that, while these petitioners~— “drummers,” as they are styled in
Shelby County Taxing District Case—were engaged 'in the sale of goods
from the West Virginia factory, which were ordered by the purchaser
directly from that state, the whole of the articles sold, comprising
every variety of small household stuff, was placed in a box or boxes,
consigned in bulk ‘to. petitioners for distribution, and that, when the
box containing-them was opened, the property bhecame intermingled
with the property of the state, -and was taxable, and the peddling of it
liable to the tax prescribed. We are of opinion that under the decisions
of the supreme court this property did not become taxable in North Car-
-olina until it reached the purchaser.” It is idle to say, as the supreme
court does in the case quoted, that a non-resident may send drummers
or persons to solicit sales in a sister state, but that the state may tax him
for making delivery of the goods sold. If these goods which petitioners
sold in North Carolina had been placed in charge of an express company,
packed in boxes, with directions to open the box at the point of consign-
ment, and to -deliver to the parties whose names were on a descriptive
book the sevetal articles set down thereon to them as purchasers, would
the express company have been a peddler? The right to sell implies
the obligation and right to deliver. It is as much interstate commerce
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to do the one as the other. We are of opinion that the arrest of these
parties was illegal for the reasons above given, and direct their discharge
from custody.

In re CoRCORAN,
(Circuit Court, N. D. California. August 19, 1889.)

PENITENTIARY—COMMUTATION OF SENTENCE.

Aet Cong. March 3, 1875, (Rev. St. U. S. Supp. 184,) which provides for commuta-
tion for good behavior for persons convicted under United States laws and contined
in “any prison or penitenuary” of a state which has no system of commutition,
does not apply to persons confined in county jails-or other places of temporary con-
finement.

At Law.

Application of Richard Corcoran for writ of habeas corpus. The act of
March 3, 1875, referred to in the opimdon, provides that “all prisoners
convicted of any offense against the laws of the United States, and con-
fined in execution of the sentence upon such conviction in any prison or
penitentiary of any state or territory which has no system of commuta-
tion for its own prisoners,” shall have certain deductions from their sen-
tences for good behavior,

Before Sawvyer, Cireunit Judge, and Sasin, District Judge.

SawYER, J. We are of opinion that the words “any prison or peni-
tentiary” in the-act of March 3, 1875, (1 Supp. Rev. St. 184,) means
state-prison or penitentiary, and does not include county jails, or places
employed for temporary confinement, or confinement for short periods
for petty offenses. In some states the place of confinement, in punish-
ment of the higher grade of offenses, is called a “state-prison,” and in
others a “penitentiary,” and congress recognized this fact in providing
for credits in this act. The act supersedes the the similar provision in
sections 5543 and 5544, Rev. St., in which the words “jail or peniten-
tiary” are used. This change in the language is significant, and indi-
cates an intention to limit credits to those state-prisons and penitentia-
ries properly so called. This view renders it unnecessary for us to ex-
press our opinion upon the constitutionality of the state act allowing
credits, a question which more properly belongs to the state supreme court
to decide. Let the writ be denied.



