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may be," and the fact that, on a like jUdgment in the conrts of this state, no
costs would be allowed to plaintiffs. In answer, we need only point out that
the state practice cannot be followed, when such action would involve the
ignoring of an express statutory provision, mandatory in its terms, of which
it bas been said: "The courts have no discretion but to apply this statute,
and that wi thout liberality of intendment." Stimpson v. Brooks, 3 BlatehC.
456.
(3) Two cases have been decided by the judges in this circuit, upon the

provisions on which rely. Jndge BROWN rules, in U. S. v. Tread.
well, 15 Fed; Rep. 532. that sections 823 and 824, Rev. St., are mandatory,
and supersede all earlier provisions of statute·aa to costs, and that section 914
has no scope upon any question of costs covered by sections 823, 824. On
the later case of Pentla1'ue v. Kirby, 20 Fed. Rep. 898, defendant seems
chiefly to rely. The main question presented in that case was whether costs
not otherwise taxable, in an action dismissed for want of jurisdiction, must
be allowed on account of sections !:l23, 824. JUdge WALLACE considers that
the T1'eadwell Case, if sustained, requires such allowance, and distinctlv tn
that view he disapproves the conclusions of Judge BROWN. On the 01her
hand, he fully indorses the proposition made in the Treadwell Case, that sec-
tion 914 has no application to any question of costs in the class of cases re-
ferred to in sections 823, 824.
(4) But the essential difference lies herein: In Pentlarge v. KiTby the

common law would have given no costs. In U. S. v. Treadwell, and in this
action, it would have given them. The United States supreme court has ex-
pressly declared, in Railway 00. v. Swan, 4 Sup. Ct. Hep. 510, (quoted by
Judge WALLACE in Pentlarge v. Kirby,) that by common law costs are to
the prevailing party, the exception being that, where there is no jurisdiction,
the case must be dismissed, and costs cannot be given wherein judgment can-
not be given. No statute is cited by defendant as overriding this common
law, except section 914, Rev. St., and both the cases in this circnit, above
cited, unite, in holding that said section has no application to the present
case. Plaintiffs are therefore entitled to tax their costs.

LACOMBE, Circuit Judge. The taxation in favor of the plaintiffs is
disallowed. The defendant's motion to require costs to be taxed in his
favor is denied. See Ethridge v. Jackson, 2 Sawy. 598.
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JUDGMENT Oll' DISlIfISSAL-RE$ AD.JUDICATA.
Dismissal by the trial court at the end of plaintiff's case on the ground thatplaln-

tift's testimony failed to show his right to recover, and a subsequent appeal to the
supreme court of the state and an affirmance by that court, Is not an adjudication on
the merits that can be pleaded in bar whell an actoiOIl 011 the same wrol1,i i» oom-
menced In the federal courts.

At Law.
Arctander &: Arctander, for plaintiff.
Shaw &: Gray, for defendants.
1Affirmed ou appeal to the circuit court of appeals, ses 48 Fed. Rep. 69.
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NELSON, J., (orally.) After a jury had been impaneled in this case, by
stipulation of counsel evidence was submitted under the second defense,
setting up facts, by way of a plea in bar, of a former adjudication of the
matters in issue. Under the evidence adduced I sustained the plea, and
directed a verdict for the defendant on this issue, with the understand-
ing that a motion for a new trial herein should be made and submitted
when Justice MILLER should arrive, to the end that this question, which
is an important one, could be finally settled, at least as far as this
circuit is concerned, it being intimated that the same issue was in-
volved in other cases now' pending in this court. Justice MILLER kindly
consenting to sit w!th me on the hearing of the motion for a new trial,
the question at issue has been elaborately argued before us by respective
counsel, and after giving the case considerable attention, we have arrived at
a decision. Some years ago, perhaps before the question had been passed
upon by the supreme court of the state of Minnesota, it was held by this

Justice Mrr,LER presiding, that when, in a case brought in the dis-
trict court of the state, the defendant's counsel, after plaintiff had rested his
case, had made a motion for a dismissal of the action on the ground that
no case had been made out under the pleadings and the evidence, and such
motion was granted by the district court, and the case ordered dismissed,
such proceedings were no bar to the further prosecution of an action for
the same wrong, at least not in this tribunal. if the citizenship of the
parties would give this court jurisdiction, although a judgment for dis-
missal and for costs to defendant had been entered in the state court.
That case, at the first hearing of this action, in my opinion, presented
a somewhat different aspect of the question from the case at the bar. I
was well satisfied at the time that if counsel for plaintiff had rested upon
the decision of the trial court, and had at once commenced his action
over again in this court, the proceedings in the state court could not in
any manner be considered as an adjudication on the merits, and that,
therefore, any such order, or even judgment of dismissal entered upon
such order, could not be successfully pleaded in bar. But upon the
first hearing in this action I was inclined to think that counsel, by pro-
ceeding, under the statutes of the state, to move for a new trial, and,
after this had been refused him, by appealing from the order refusing a
new trial to the supreme court of the state, and in the latter court, upon
a settled case setting forth all the testimony offered by him at the trial,
questioned the correctness of the ruling of the trial court. and had vol-
untarily submitted the case to that court on the merits, and it affirmed
the action of the trial court, and judgment thereupon waS entered in the
case, such judgment could be pleaded in bar. I think I was wrong in
taking that view of the matter, and for this reason: The district court
of the state, upon the motion to dismiss, 9nly determined the case as
fiu as plaintiff's evidence was concerned. The only question presented
to it was: Has plaintiil, by the evidence introduced by him, given
sufficient proof of his being entitled to the relief he asks for in his com-
plaint? It does not pretend to determine the controversy, or to ad-
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judicatc who is right or who is in the wrong. It simply said that "on the
evidence on behalf of plaintiff, which we now have before us, we can-
not allow plaintiff to take the opinion of the jury on his case." At that
tin18 plaintiff of his own motion could have taken a dismissal, which cer-
tainlv would not have been a bar, and he is in no worse position when the
court, all the motion of the opposite party, only does what plaintiff him-
self voluntarily could have done. Defendants introduced no evidence,
nor did they rest their case and ask the court to pass upon the merits of
it, or adjudicate on the respective claims of the parties. If defendants
had rested their case when plaintiff rested his, and asked the court to
have directed a verdict for defendants, and it was done, this would have
been an adjudication on the merits, and a bar to any other action. As
it was, plaintiff, under the state statute, immediately after this order of
dismissal, could have commenced his action over again in the same court,
or in any other court having jurisdiction, and by additional and further
testimony might have presented a better and more substantial case to the
court. Nor can I see that plaintiff's appeal to and the hearing of the
matter in the supreme court in reality places plaintiff in any worse posi-
tion. His appeal was simply from the order of the trial court, denying
plaintiff's motion for a new trial. This motion for a new trial was based
on the claim that the trial court erred in holding that plaintiff's evidence
then introduced was insufficient to entitle him to the relief his complaint
asked for, and that, as then standing, his case should be dismissed.
The hearing in the supreme court was directed only to the point whether
the trial court committed an error in so holding, and the decision of the
supreme court amounts simply to this: that the trial court committed
no error in so ruling, and that, therefore, the order denying plaintiff's
motion for a new trial should be affirmed. The adjudication of the su-
preme court goes no further than that of the trial court. Neither court
passed on the merits of the case, but simply on the sumciency of the
evidence introduced at that particular trial to sustain plaintiff's claim.
The supreme court of the state of Minnesota has in an opinion cited by
counsel on both sides (Justice BERRY delivering the opinion!) distinctly
held that, after a plaintiff has taken all the steps necessary to obtain the
decision of the court of last resort upon the dismissal of an action by the
court below, and after the appellate court has affirmed that ruling, still
these proceedings constitute no bar to a further prosecution of the same
canse of action. And that court also states, although in that particular
case it was perhaps not pertinent, and more in the nature of an obiter
dictum, that it would make no difference if judgment had been entered
on the order of dismissal. In view of the decisions of the supreme court
of the state and its interpretation of this statute of the state, I am in-
clined to think I was wrong in sustaining the plea in bar. Mr. Justice
MILLER agrees with me In these views of the case, and the plaintiff's mo-
tion for a new trial of this action is therefore granted, without costs.

1Craver v. Christian, 26 N. 1V. Rep. 8.
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MILLER, J., (orally.) The statutes of Minnesota seem to leave no
room for doubt that a dismissal by the court, after plaintiff has rested
his case, is not an adjudication on the merits, which can be pleaded in
bar against the same action in the same or any other court. Such proceed-
ings seem rather to be in the nature of a voluntary nonsuit than to partake
of any of the characteristics of a trial on the merits. The question would
have presented no difficulty whatsoever to my mind if I had been called
upon to give my own construction ofthat statute. The only embarrassment
I have experienced was from the impression I received on the argument
from the reading of a late decision of the supreme court of the state, in
which it seemed to me at first blush that the court had taken a different
view of the statute from what its decisions had been in the cases reported
in the 34th and 35th volumes of the Minnesota Reports. (Cmver v.

26 N. W. Rep. 8; Andrews v. School-Dist., 27 N. W. Rep.
303.) But upon closer investigation of this case I find that my first im-
pression was wrong. That was an equity case, in which there was no
jury to pass on the issues, and the court, although the disposition of the
case was perhaps in form a dismissal, finds that substantially it was a
decision on the merits. The action was in the nature of a bill for spe-
cific performance, and what the trial court decided and the supreme court
affirmed in the first case, was either that the paper on which the party
relied was a good paper, or not a good paper, (I do not remember which
way it was, and that is not material,) and that the contract was not suffi-
cient to sustain an action for specific performance. The court seemed to
think that this necessarily disposed of the case on the merits, and that there
was no use to go any further. I suppose it was a decision on the merits,
being an equity case, and that the term "dismissal of the bill" really
meant an adjudication on the merits. Whether it was wise or proper in
that case to say that it was such a decision on the merits as would bar the
beginning of another suit I am not prepared to say; but one thing is cer-
tain, and that is that this decision of the supreme court was not upon such
a case as the one at bar, and would not be applicable to the proceedings in
the case now before us. What the judge deciding that case said, or at
least evidently meant, was that the plaintiff's case contained all the case
that ever could be made, and that therefore the decision virtually was on
the merits. I fully concur with Judge NELSON in his views that the plea
in bar in this case cannot be sustained.
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1. FILING-WHAT CONSTITUTES.
a selection of lands made by the state under Act Congo Sept. 4, 1841.

filed, with the date thereof, and placing it on the files of the land-office, although
not signed by the register. is pnrna.frwie a filing of the same; and, if the selection
is thereafter approved, the title thereto is vested in the state from the date of such
filing.

2. GRAN1'EEB OF THE STATE.
The riparian rights of a grantee of the state in such case are not affected by the

claim of an appropriator of water, made after such selection, though made before
his grant.

3. PRIORITY OF ApPROPRIATION.
On the testimony it is found that the plaintiffs, in addition to their riparian rights

as purchasers from the state, are prior appropriators of the waters of Pine creek
for agricultural and domestic purposes on their lands, to the defendant or those un-
der whom it claims.

(SyUabu8 by the Court.)

At Law.
Zera Snow, L. B. Cox, and M. L. Olmstead, for plaintiffs.
Fnmk V. Drake and Charles F. Hyde, for defendant.
Before SAWYER, Circuit Judge, and DEADY, District Judge.

DEADY, J. These suits were commenced in the circuit court for Ba-
ker county, and removed here by the defendant, a corporation formed
under the law of California. The causes were then heard together.
Since they were submitted, the plaintiffs, Strother Ison and Luther B.
Ison, have died, and the eases have been regularly revived in the names
of their heirs.
The plaintiff'! claim the right to the use of the waters of Pine creek

for agricultural and domestic purposes as riparian owners and prior ap-
propriators; and the defendants claim the same as the vendees of a ditch
called the "Mill Ditch," of the Sturgill and Newton ditch, and the Au-
burn ditch, all of which it has concentrated in the Sturgill and Newton
ditch, whereby it conveys all the water of the creek, except in times of
freshets in the spring of the year, to its mining ground, some four miles
to the northward. This suit was commenced in 1888, a very dry sea-
son, to enjoin the defendant from thus diverting the water from the
crops of the plaintiffs, which were perishing for want of irrigation.
The title of the defendant to these ditches is seriously questioned,

particularly that of the Auburn; but we will assume that it has acquired
all the right to them that is possible under the circumstances.
The testimony is voluminous and contradictory, but the truth of the

matter is not far to find. We will not discuss it in detail, but state the
results of our examination, briefly.
And first we conclude that the land of Strother Ison, the same being

the N. W. t of section 28, in township 8 S., and range 39 E.; and the


