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cut through the center of the coke-ground to take off the water. That
" fall other ditches were cut, and roads were cut. During the fall of 1887
and the succeeding winter stone was quarried and hauled to and deliv-
ered on the coke-ground, and also logs. Ultimately this stone was used
in building the ovens, and the logs in building the cribbing for a coke-
wharf. - But the petitioner had nothing whatever to do with the above-
mentioned work, or with any work done on the premises before the date
of his contract. And, then, in point of fact, no part of the building of
the coke-ovens was done prior to November 1, 1888, It seems very
clear to us that all the previous work on the ground was of a prelim-
inary nature,—preceding the commencement of building,—and hence
did not have the effect of carrying back the petitioner’s alleged lien un-
der his contract of November 1, 1888, so as to give him priority over the
mortgage. Such a result would be unreasonable and inequitable. When
" the mortgage was recorded the work of construction of the coke-ovens
" had not actually begun. Not a stone had been laid, nor a stick of tim-
ber put in place. Such work as then appeared on the ground was, at
the most, merely preparatory to the building of coke-ovens, and by no
means the commencement of building. Moreover, this preliminary work
_ wag entirely the work of ‘the Cameron Iron & Coal Company itself, and
it would 'be most extraordinary if it could by zelation give to the peti-
tioner’s subsequent contract precedence over the mortgage. No case has
been cited which sanctions such a doctrine, while the case of Stevenson v.
Stonehill, 5 Whart. 801, 808, is directly against it. It follows, there-
_fore, from what has been said, that the petitioner is not entitled to a de-
“cree that his claim is & lien paramount to the mortgage.

Reep, J. I concur in the foregoing opinion.

MEeRRILL v. MARKER.
(Circuit Court, N. D. California. July 27, 1801.)

AcCCOUNT STATED—RECGPENING—LAPSE oF TIME. -

Plaintiff and defendant entered into an agreement by which plaintiff conveyed to
defendant an undivided half interest in certain lands, water-rights, and ditches in
consideration of defendant’s advancing a certain sum to be expended in improving
the property under the mutual direction and consent of both parties, which was to
be repaid defendant out of the first money realized from sales or loans upon the
property. After some progress had been made in the work of improvement, the
parties disagreed as to the proper method of conducting it, and another agreement
was made, by which defendant was to reconvey his half interest to plaintiff on pay-
ment at a certain time of the sum agreed to be advanced, and one-half of the amount
expended in excess of that sum. The contract recited that the total of these two
amounts was a stated balance of the moneys advanced and expended by defendant,
and at the same time plaintiff executed a mortgage on his undivided half interest
for one-half of the amount advanced by defendant in excess of the sum originally
agreed. on.. Plaintiff never tendered the amount stipulated in the second agree-
ment, and there was no evidence of any fraud, imposition, or undue advantage in
procuringit. Held, thata court of equity would not, after the lapse of eight or ten
ﬁears, readjust the acocounts which the parties had agreed to show a stated balance

etweon them.
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In Equity. Bill by Charles A. Merrill against Peter N. Markex for ac-
counting and reconveyance of certain real estate.

E. V. Spencer and J. A. Wait, for complainant.

J. F. Alexander and W, M, Boardman, for respondent.

Hawrey, J. This suit was brought (1) to compel an accounting; (2)
for a decree ordering respondent to convey to complainant the real prop-
erty mentioned in the complaint, upon such terms as may be decreed
just and equitable; (3) for a decree ordering respondent to cancel and
surrender to complainant a certain note and mortgage; and (4) for such
other and further relief as may be deemed just and equitable.

The taking of testimony before a commissioner duly appointed for that
purpose covered a period of about six months. The record is very
voluminous, embracing over 2,000 pages of type-written testimony, and
embodying the business transactions between the parties for a period of
nine years. From the record it appears that in April, 1881, complain-
ant was the owner of certain real estate in Lassen county, considered by
him to be of great value. He was in limited financial circuamstances,
without the necessary means to develop the property in order to sell or
dispose of it to advantage or profit. He had high hopes and expecta-
tions that, if a suitable amount of money could be procured, the prop-
erty could be made very valuable, and that large amounts of money
could be realized therefrom, either by cultivating and developing the
same, or by a sale of all or portionsthereof. The respondent wasa man
reputed to be of great wealth, ready to embark in any large business un-
dertaking that offered fair opportunities of profit in the investment of
his means. Negotiations were entered into with a view of uniting the
property of complainant with the money of respondent. Various plans
were discussed, the property carefully examined, and, as a result of these
negotiations, the complainant, on the 8th day of April, 1881, made, ex-
ecuted, and delivered to respondent a deed of an undivided one-half in-
terest in the property. As a consideration for this conveyance, and as
one transaction, the parties then entered into the following agreement:

“This agreement, made and entered into the eighth day of April, A. D.
1881, by and between P. N. Marker, of Washoe county, state of Nevada,
party of the first part, and Charles A. Merrill, of the county of Lassen, state
of California, party of the second part, witnesseth: That the said party of the
first part, for and in consideration of the execution and delivery of a certain
deed bearing even date herewith to him, conveying an undivided one-half in-
terest in and to certain real property, water-rights, ditehes, flumes, and iron
pipes, and situated in Lassen county, state of California, by said second party,
and of the coveuants and agreements hereinafter contained on the part of
said second party to be faithfully observed, kept, and performed, does prom-
ise, covenant, and agree with said second party that he will advanee and ex-
pend the sum of sixteen thousand dollars, or so much thereof as may be nec-
essary, within three years next ensuing, in prosecution of the work of making
and constructing a cut or flume or both upon a survey already selected, for
the purpose of reaching and conducting the waters of Eagle lake through the
same to Willow creek for the irrigation of certain desert lands, and for the pur-
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pose of selecting and obtaining title to such lands, and clearing parts thereof of
incumbrances now existing thereon, and other purposes incident to the prem-
-ises in Lassen county aforesaid: provided, nevertheless, said moneys shall be
expended only upon the mutual consent and direction of both said parties, and
as they mutunally may deem best and proper, and also only mutually contract
for and conduct the prosecution of said work: and provided, nevertheless,
said party of the first part shall not be required to advance and expend said
moneys, or any part thereof, if such sum, or any part thereof, can be or is
at any time during the period of years aforesaid had and obtained by loan,
or by sale of part of said property: and provided, further, nevertheless, that
said sum of money, or any part thereof, so advanced and expended by said
party of the first part shall be repaid to him out of the first moneys realized
out of and upon said property by loan thereon or sales thereof. That the
said party of the second part, in consideration of the covenants, agreements,
and premises aforesaid, does consent, covenant, and agree, as party of the
second part hereto, to the foregoing terms, conditions, covenants, and agree-
ments on his part to be faithfully kept and observed, and does covenant and
agree with said party of the first part that he shall expend the moneys ad-
vanced under his direction as aforesaid, and contract for and conduet the pros-
ecution of the work aforesaid, and shall not be required to advance said sum,
or any portion thereof, if such sum, or any part thereof, can be had an.. is at
any time during the period of years aforesaid had and obtained by loan or by
sale of parts of said property; and thatsaid sum of money, or any part thereof,
so advanced and expended as aforesaid, shall be repaid tosaid party of fhe first
part out of the first moneys realized out of and upon said property, by loan
thereon or sales thereof; and also said party of the second part covenants and
agrees with said party of the first part that he, said second party, will duly
sign, make, execute, and deliver with said first party, on demand, any mort-
gage, deed, or deed of conveyance in due form, or other paper, on or of said
property, or parts thereof, to secure and obtain a loan of money or proceeds of
sales thereof, to put into and for the prosecution of said work and obtain title
to said lands, and to fully carry out the promises aforesaid. In witness whereof
said first and second parties have hereunto set their hands and seals the day

and year first above writlen. P. N. MARKER.

“C. A. MERRILL.

“Signed and sealed and delivered in presence of JOoRN F. ALEXANDER.”

The foundation of complainant’s case rests upon the following cove-
nant in said agreement:

“Provided, nevertheless, said mgneys shall be expended only upon the
mutnal consent and direction of both said parties, and as they mutually may
deem best and proper, and also only mutually contract for and conduct the
prosecution of said work.” v

It appears that respondent, by the consent of complainant, and in pur-
suance of the agreement, commenced work in constructing a tunnel to
tap the waters of Eagle lake. Some time after this work was commenced
differences of opinion arose between the parties as to the expenditure of
the money. Complainant thought it best to only mmake a face on the
tunnel, and do sufficient work ‘thereon to make good the title to the wa-
ters of Ergle lake, and then to expend the balance of the money in the
purchase and improvement of lands by sowing alfalfa, starting. a town at
Belfast, and thus creating a property from which there would be an in-
eome, which could, at-the proper time, be applied towards the construc-



MARRILL 9. MRRKER. 141

tion of the tunnel; and, if such income was not sufficient, then they could
borrow sufficient money on the real estate, or sell portions thereof, to en-
able them to complete the tunnel. The respondent was of opinion that
the real value and profit of the enterprise was to be gained by first tapping
the waters of the lake; that the principal part of the money he was to
advance ought to be expended in that way; that the acquiring of land
and improving the same and building a town should be secondary; that,
perhaps, more profit could be realized by selling the water to others who
might purchase government lands and improve the same than to under-
take—with the amount of money agreed upon to be expended—the ac-
quiring of more lands, ete. These differences of opinion led to frequent
discussions and more or less suspicion and ill feeling; but the work pro-
gressed at the tunnel.

There is a direct conflict in the testimony of the respective parties,
especially as to all the minor details of the transactions between them.
The complainant testifies that he never agreed to the expenditure of the
money on the tunnel, except at the start, to do enough work to hold the
water-right.  On the other hand, respondent claims that complainant
was anxious and willing to have the tunnel run, and produces certain
Jetters written by the complainant during the time that he states in his
testimony that he protested aguinst being held responsible for money ex-
pended on the tunnel. On the 11th of March, 1882, complainant, in a
letter to respondent, states:

“Everything at the lake is progressing finely, and they are making good
progress. * # * TYours, in good faith.”

On the 14th of March, 1882, he writes:

“Spring is near, and there are some things necessary to be done at once;
and I hope you ‘will not delay coming. The work at the tunnel is going on
fine, and we are doing the work much cheaper than I expected, and I think
we have every reason to feel encouraged. I am, at least.”

On the 8th of April, 1882, he wrote another letter, in which he said:

“In case you cannot come at once, do not fail to send me, say $50, or $100,
as it is necessary. I hear that several of our men bhave quit at th~ lake, which
I am sorry to hear. They have been making splendid progress, and I feel
more than pleased with the progress made, and the work is costing much less
than I expected; and I will say that ovr affairs here loock well. Hoping to
sep you here soon, I remain, as ever, full of faith and hope.”

These letters were written, as complainant contends, for the purpose
of enabling Marker to secure men of means to take an interest in the
property by purchase or otherwise. As the work progressed, and the
expenses increased, it became evident that the carrying out of their plans
would involve a much greater outlay of money than the contract called
for to be advanced by respondent. In the fall of 1882 respondent claimed
that he had already advanced more money than he was required to do,
and insisted that, if any further expenses were incurred, they must be
paid jointly. He declined to advance any more money unless complain-
ant advanced an equal proportion. Both parties became more and more
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dissatisfied, and, as it began to dawn upon them that failure, instead
of success, might be the result of their efforts, they became discouraged.
Criminations and recriminations often occurred. Then it was that other
and further negotiations were discussed between them. Complainant, in
the fall of 1883, proposed to deed his remaining one-half interest in the
property to secure respondent for any further advances he might make.
Respondent declined to accept this, and again refused to advance any more
money unless complainant advanced his proportion. In these negotia-
tions respondent expressed the desire to get back the amount of money
he had advanced, and complainant was desirous of having the property
in such a condition as to enable him to control it, in order that he might
be able to make better terms with other parties. Complainant suggested
that respondent should sell his interest, and, after several days of earnest
efforts to come to some definite conclusion, the negotiations resulted, on
the 15th of October, 1883, in the execution of the following agreement:

“This agreement, made and entered into this fifteenth day of October, A.
D. 1883, between P. N. Marker, of Washoe, Washoe county, state of Nevada,
the party of the first part, and Charles A. Merrill, of Lassen county, state of
California, the party of the second part, witnesseth: That said party of the
first part, in consideration of the covenants and agreements on the part of
the said party of the second part hereinafter contained, agrees to sell unto

the said party of the second part all the right, title, and interest, estate, claim,
and demand, both in law and in equity, as well in possession as in expect-
ancy, of the said party of the first part of, in, and to the undivided one-half
(1-2) of those certain tracts, pieces, or parcels of land situate and being in
the county of Lassen, state of California, and more particularly deseribed as
follows, to-wit: [Here follows a full description of the property.] And the
said sale as above written, and of the property above described, and with the
reservation above written, is hereby agreed to be made as aforesaid by said first
party to said second party for the full sum of twenty-two thousand seven hun-
dred and fifty dollars in United States gold coin, to be paid to said party of
the first part by said party of the second part on or before the fifteenth day
of May, A. D. 1884; the said@ sum of $22,750.00 dollars above written being
hereby agreed. to be a stated balance of moneys heretofore advanced and ex-
pended by said party of the first part, upon the whole of said property of
which an undivided one-half is lierein described, and under an agreement
heretofore made between the parlies hereto, and bearing date the day
of April, A. D. 1881. And the said party of the second part, in consideration
of the premises, agrees to pay in U. 8. gold coin to the said party of the first
part the said balance and sum of twenty-two thousand seven hundred and
fifty dollars on or before the fifteenth day of May, A. D, 1884, And in case
of a failure to comply with the terms hereof in the manner and at the time
as herein provided, by the said party of the second part, the said party of the
first papt shall be released from all obligations in law or equity to convey said
property, or any part thereof, and said party of the second part shall forfeit
all right thereto. .And the said party of the first part, on receiving such pay-
ment at the time and in the manner above mentioned, agrees to execute and
deliver to the said party of the second part, or to his assigns, a good and suf-
ficient deed for the conveyance to said second party of all the right, tille, and
interest, estate, claim, and demand of him, the said first party, of, 1o, and to
ihe said property above described, except the water, water-right, and easement
hereinabove reserved, free from all incumbrance, not outstanding, that is
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legally chargeable against said property, or incurred or suffered by or through
said party of the first part, And it is hereby fully agreed and understood that
the stipulations aforesaid are each and all to apply to and bind the heirs, ad-
ministrators, executors, and assigns of the respective parties hereto. In wit-
ness whereof we have hereunto set our hands and seals the day and year first
above written. P. N. MARKER.
“C. A. MERRILL,

“In presence of H. L. FisH.”

On the same d.  , and as a part of the same transaction, complainant
executed and delivered to respondent a note secured by mortgage on his
undivided one-half interest in the property, (which is the note and mort-
gage sought to be canceled in this action.) Complainant never tendered
respondent the amount.of money, or any part thereof, agreed upon for
the purchase of said interest, and no sale of the respondent’s interest was
ever made. On the 24th day of March, 1884, complainant sold an un-
divided one-tenth interest in the property to William Reynor. On the
29th day of April, 1884, the respondent, at complainant’s request, ren-
dered a statement of the mounts of money advanced by him up to that
date under the agreemeunts. . This statement shows that the sum of
$16,416.47 had been expended prior to November 29, 1882, and the
total amount up to April 29, 1884, was $23,569.75. On the 12th day
of July, 1884, complainant made a convevance of his interest in the
property of the Lassen County Land & Cattle Company, a corporation,
of which he was the principal stockholder. On the 29th of September,
1888, complainant sold all his right, title, and interest in the property
to B. F. Porter, and on the 19th day of October, 1888, Reynor conveyed
his interest in the property to Porter. After the answer of respondent
was filed, setting up these subsequent conveyances, and after consider-
able -testimony had been taken, respondent moved this court to make
the corporation and the other persons named in said conveyances parties
to this suit. This motion was denied by Judge SawyER. The testimony
in this case covers all the transactions had by the corporation and other
parties with complainant, and the amount of money expended by them
upon the property. Respondent had nothing to do with these transac-
tions. Whatever the rights of these parties as against respondent may
be, as a co-tenant in the property, it is apparent that they cannot be set-
tled or determined in this action. Complainant, having disposed of all
his interest in the property on the 12th of July, 1884, cannot demand
an accounting of any moneys expended on the property after that date,
by persons or corporations who are not parties to this suit. The motion
refusing to make them parties necessarily carries with it the duty of this
court not to consider any matters concerning the expenditure of money
on the property after such parties had obtained the title of complainant
thereto.. Upon well-settled principles of equity jurisprudence this court
cannot proceed to the seftlement of accounts between other co-tenants
who are not parties to this action.

Eliminating from this suit all the testimony which bears upon the
subsequent matters referred to, we shall proceed to a consideration of the
agreements and confracts between the parties complainant and respond-
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ent. The contention of complainant is that respondent was only a condi-
tional purchaser, subject only to the covenants specified in the agreement
of 1881, and that he failed and refused to comply with said conditions,
and therefore forfeited his interest in the property; that the contract of
October 15, 1883, was the result of a compromise, and that the accounts
and compensation agreed upon by the parties was to be binding only
upon the condition that respondent performed the stipulations as to the
payment of the existing and out:tanding indebtedness against the prop-
erty, and that respondent forfeited all his rights under this agreement by
failing to comply with its provisions in this respect. On the other hand,
the contention of respondent is (1) that he fully complied with all the
covenants and conditions expressed in the agreement of April, 1881; (2)
that the agreement of 1883 constitutes a final settlement of the busi-
ness between the parties; (3) that said agreement admits that respond-
ent complied with all of the covenants and conditions of the agreement
of 1881, as to the expenditure of the sum of $16,000; and (4) that the
mortgage executed by complainant to respondent for $5,250 was to cover
and secure the complainant’s one-half of the expenditures made by the
respondent in excess of said sum of $16,000. The agreement of 1883
was drawn, as we have before stated, after much difficulty, discussion,
and deliberation between the respective parties. At the time of its ex-
ecution they were aware of all the troubles, disputes, and controversies
that had previously existed, both as to the manner of the expenditure
of the money and the amounts that had been advanced. They were put
upon notice that it was necessary to make the second agreement clear,
specific, and unambiguous, leaving nothing open for any further dispute.
All the testimony bearing upon this subject clearly shows that the entire
matter was fully discussed before the agreement was drawn; that the va-
rious accounts for money expended by respondent were noted down and
figured up by the parties, or by others in their presence, and agreed to
as correct; that the statements of these accounts thus made was left with
complainant, but upon the trial could not 'be found; and that, as a result
of this examination of the accounts and of the giving of the note and
mortgage, the following clause was inserted in the agreement, viz.:

“The said sum of $22,750.00, above written, being hereby agreed as a
stated balance of money heretofore advanced and expended by said party of
the first part (respondent) upon the whole of said property, of which an un-
divided one-half is herein described, and under an agreement heretofore made-

between the parties hereto, and bearing date the ——— day of April, A. D.
1881.”

From the great mass of testimony touching what took place at that
time between the parties, I select a brief part of the testimony of Gen.
Alexander, who acted as the friend and attorney for both parties in draw-
ing the agreement, believing it to be—from an examination of all the
testimony—a correct statement of what then transpired:

“After the deed was written by me, and was ready to be signed and ex-
ecuted, the plaintiff said in substance: ¢I am satisfied that I can get the
money that you have expended vpon this property, as well as to pay any out-
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standing elaims, including my own, from these parties with whom I am deal-
ing; but this deed, if given to you, will leave me no control of the property,
and wouid practically give me no show.’ The deed was then torn up, and
another arrangement in the direction of a contract and obligation from the
plaintiff was suggested, the parties being both present. * * * Itold them
that I had drawn a deed and torn it up at their request, and thal that was a
mere waste of time, for which somebody would have to pay, and that they
had better conclude what they wanted to do, and tell me, and 1 would put it
in writing for them. * * * Thereupon Merrill and Marker proceeded in
my presence to review and discuss the accounts of expenditures made by
Marker upon the property known as the ¢ Eagle Luke Tunnel Company’s
Property > under his contract written by me April 8, 1881.  Mr. Marker stated,
either from memory or statemeuts, the amount of money that he had expended
upon this property, as taken from his books, which was not in any wise ob-
jected to. The parties then considered and discussed other items which had
been expended by the defendant, Marker, upon portions of this property, and
which was all considered and conceded to be a part of the scheme or enter-
prise. I remember that the plaintiff, Merrill, disputed the amount claimed by
Marker to have been paid on account of improvewments on section 31, con-
tending that the work had not amounted to anything like that sum, and, as
I remember, he would not give a bundred dollars for what had been done.
Defendant. Marker, replied that it did not make any difference wlether he
would give a hundred dollars for it; that he, Marker, knew it had cost him so
much money. These various items, which I cannot undertake to remember,
and do not pretend to; were discussed in that way between the parties, includ-
ing the amount as shown or stated by Marker as taken from his book; and
they were agreed upon; and the sum total of those items was $22,750. I
was directed to draw a contract of sale as it is drawn, and it was then and
there stated and agreed that the contract, while carrying with it the option
that it did carry, should still settle the business between those two parties
prior to that date. I was so directed to write it, and I did so writeit. Ques-
tion. By both parties here, plaintiff as well as defendant ?  Answer. Yes,
sir, * * * Af that time it was conceded by both parties, or agreed be-
tween them, that the defendant, Marker, had expended more money than he
had been called upon to do by his contract, and that further expenditures
would be an additional burden upon plaintiff us we!ll as defendant, and that
they should cease, pending anything that plaintiff could do under that con-
tract which he received on that date. ¢. Do with respect to what? 4. The
sale of the property, and the still remaining outstanding indebtedness which
was known to both parties, and which was at that time as near as might be
agreed upon after discussion and figuring the same from their joint infor-
mation. * * * T"Phege two parties agreed upon giving the note and mort-
gage for $5,250, to cover the plaintiff’s individual bills and his portion of the
remaining moneys due from the property which he was unable to pay. I
drew that mortgage the same day, and as part of the same transaction.”

In the iight of all the testitnony, it seems to me that a court of equity
ought not to be called upon, alter the expiration of eight or ten years, to
readjust the accounts which they then agreed to be a stated balance be-
tween them. The parties were not ignorant or inexperienced men.
They then understood their own affairs, and had intelligence enough to
at least detect any errors, if any there were made by either party. They
had full knowledge of each other’s method of transacting business. They
deliberately agreed that respondent had expended the amount of money
mentioned in the agreement of 1881. The note and mortgage was volun-

v.47r.0n0.3—10
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tarily given by complainant for an estimated balance that respondent
had either paid or agreed to pay. All the presumptions are in favor of
the fairness and correctness of the accounts as then agreed upon. Why
should complainant voluntarily give the security he then did if respond-
ent had not complied with the contract of 1881? If respondent had
failed to comply with the agreement of 1881, why trust him with the
note and mortgage under his mere verbal promise to pay certain other
debts? There is no question of any frand, imposition, or undue ad-
vantage taken by either party in procuring the agreement of 1883. The
parties were men of intelligence in worldly affairs and business enter-
prises, and, having once settled their affairs, they should abide by it,
instead of appealing to a court of equity to decide whether each item ex-
pended by respondent under the agreement of 1881 was actually ex-
pended by the mutual consent of both parties. The account rendered
to complainant on the 29th of April, 1884, showed that $23,569.75 had
been expended by respondent. Of this amount $17,578.21 was paid
prior to October 15, 1883, and $5,991.54 paid subsequent to October
15, 1883, and prior to the date of rendering the account. Subsequent
o the rendition of the account of April 29, 1884, respondent paid a
judgment in favor of Green & Asher, which was one of the accounts re-
spondent agreed to pay, and also advanced to complainant the further
sum of $510. This makes a total of $26,231.09, or $10,231.09 more
than he had agreed to advance under the agreement of 1881. There
are other items of account claimed to have been advanced by respond-
ent under the agreement of 1883, which would increase the amount over
$10,500. T reler to these accounts to show that they substantially cor-
respond with the testimony that the agreement of 1883 was intended as
a stated and settled account between the parties, and that the note and
mortgage for $5,250 was given to secure respondent for the one-half of
the amount of money advanced by him in excess of the sum of $16,000,
stated in the agreement of 1881.

The account rendered by complainant for $29,724.50 relates almost
exclusively to matters subsequent to the formation of the corporation of
the Lassen Land & Cattle Company. The exceptions are: (1) “Ac-
count for personal expenses in San Francisco, and on the road, while
working for the firm in trying to dispose of the firm property and to
raise money to carry on the business of the firm from Dec. 26th, 1882,
[the date Merrill came to San Francisco at Marker’s request,] to June
6th, 1887, [the date Marker published dissolution of partnership,] 4
years, 5 months, and 10 days, total time, 1,620 days, at $5 per day,
$8,100.” (2) Four items of expenses of making various trips and tak-
ing parties to Lassen county to examine the property, amounting in the
aggregate to $450; making a total of $8,550. The first item is charged
upon the ground, as claimed in the oral argument of complainant’s
counsel, upon the theory that respondent is liable for the services ren-
dered and expense incurred by complainant with a view to sell the re-
spondent’s interest under the agreement of 1883. Complainant testifies
that he was personally engaged in this business for a period of 1,620
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days, and his counsel claimed that his talent, energy, industry, ability,
and enterprise were at least worth $5 per day. After a thorough exam-
ination of all the testimony bearing upon this point, I fail to discover
sufficient testimony to warrant the conclusion of counsel that respond-
ent employed complainant to perform any such service, or any facts that
would justify the court in allowing this claim. Without attempting to
review the testimony, it is enough to say that the facts in relation to
this charge are, in my judgment, sufficient to warrant the contention of
respondent’s counsel that this charge was an after-thought upon the part
of complainant. No claim whatever was made by complainant in this
respect for any services rendered prior to the agreement of 1883 at the
time that agreement was made, and no demand of this kind was ever
made upon respondent until after the bringing of this suit. On the
other hand, the record shows, and complainant admits, that respondent,
after December 26, 1882, advanced various sums of money, amounting
in the aggregate to over $500, for personal expenses, and this is all that
complainant asked for in relation to this matter before the commence-
ment of this suit. Prior to December 26, 1882, respondent had ad-
vanced to complainant various sums amounting to over $4,000, and
after the execution of the agreement he paid a judgment against com-
plainant for $656. The total amount of money that complainant indi-
vidually received from respondent prior to the formation of the corpora-
tion was over $5,000. Respondent has never made any claim for his
services, and under the agreements between the parties all that either
could legally claim would be for the actual expenses incurred in travel-
ing to and fro in conducting the business of the joint enterprise. The
account rendered by complainant, as above stated, is disallowed. Re-
spondent’s conduct after the agreement of 1883 is by no means free
from criticism. Iis stubbornness and delay in paying off a portion of
the indebtedness then existing against the property is sufficient to au-
thorize a court of equity to decree that he should be held responsible
for his proportion of the costs in this action. The judgment and decree
of this court is that the deed from complainant to respondent, executed
April 8, 1881, for an undivided one-half interest in the property, is
valid; that the decree prayed for by complainant for a reconveyance of
said property be denied; that the note and mortgage executed and de-
livered by complainant to respondent on the 15th day of October, 1883,
ig valid; that the decree prayed for by complainant to cancel said note
and mortgage be denied; that each party to this suit pay his own costs.
Let a decree be entered accordingly.
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1. FrAUDULENT CONVEYANCE TO WIrE—EVIDENCE.

This suit to set aside a voluntary settlement by a husband upon his wife was
brought by his assignees in bankruptey, and later was prosecuted by oune to whom
the assignees conveyed pendentelite. The proofs examined, and conclusion reached
that the transaction was free from fraud, and not impeachable by the assignees og
their vendee.

+ SaME—LACHES, .
The plaintiffs’ sluggishness in pressing the suit, and their great delay in bringing
the cause to final hearing, criticised unfavorably.

8. SaME—RIcHTS OF CREDITORS.

Where a voluntary conveyance cf real estate by a hushand to his wife and its
subsequent improvement by him were without actual fraud, and there was no in-
tention to delay or hinder the creditors of the husband, only his existing creditors
had a right to assail the conveyance.

4, SAME—IMPROVEMENT OF PROPERTY CONVEYED.

‘Where, by a voluntary conveyance by a husband to his wife, she acquired a valid
title to land, expenditures made bona fide by the husband more than a year after-
wards in its improvement could not have the effect of changing the ownership in
whole or in part, although 18 months later he was adjudged a bankrupt.

8 Samz.
‘Where such expenditures were made by the husband without fraudulent intent
" towards his creditors, and were innocently acquiesced in by the wife, there is no
ground for fastening a charge on the land for the value of the improvements upon
a bill filed by the husband’s assignees in bankruptcy.

In Equity.

Bill by the Metropolitan National Bank against Mary Ann Rogers and
others to setaside a conveyance of land as in fraud of the grantor’s cred-
itors.

C. C. Dickey and James Bredin, for complainant,

William L. Chalfant, for defendants.

Acueson, J.  The purpose of this suit is to set aside as fraudulent as
against creditors a deed of conveyance of real estate made by William
Rogers and Thomas J. Burchfield to Mary Ann Rogers, (wife of William
Rogers,) dated July 8, 1872, acknowledged by the grantors, respectively,
on July 29 and August 2, 1872, and duly recorded May 10, 1873.
This real estate consists of 10 acres of land situate in Armstrong county,
Pa. The original plaintiffs in the suit were the assignees in bankruptcy
of the grantors. The present plaintiff, the Metropolitan National Bank,
acquired title pendente lite by deed fromn said assignees.

In looking into this record we are at once struck with the plaintiffs’
sluggishness in prosecuting the suit, and their extraordinary delay in
bringing the cause to a final hearing. A brief recital of the proceedings
will make this plain. William Rogers and Thomas J. Burchfield, who
had been copartners under the firm name of Rogers & Burchfield in the
business of manufacturing sheet-iron and iron in other forms, upon their
petition filed November 1, 1875, were adjudged bankrupts, and in the
course of a few weeks their assignees were chosen and qualified. Un-
doubtedly the assignees immediately after their appointment knew all



