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Brusa Evrcrric Co. ». Erecrrical Accumurator Co. ¢ al.

{Circuit Court, S. D. New York. July 28, 1891.)

1. PATENTS FOR INVENTIONS—ELECTRIC BATTERIES—INFRINGEMENT.

The claim of letters patent No. 260,654, issued July 4, 1882, to Charles F. Brush,
for improvement in forming the plates of secondary electric batteries, consisting
in forming receptacles for oxide of lead in its surface, then applying oxide of lead
to the plate and within such receptacles, and afterwards subjecting the oxide of
lead to pressure, is not infringed by applying theoxide to the plates with a wooden
trowel in the hands of the workman without afterwards subjecting it to pressure.

2. BAME—PATENTABILITY—INVENTION,
. Claims Nos. 11und 18 of letters patent No, 337,299, issued March 2, 1886, to Charles
F. Brush, for improvements. in secondary electric batteries, are void for lack of in-
vention, since such claims refer only to the nse of red lead in the preparation of the
plates, and the specification of the patent states thatred lead is not as good for the
purpose as peroxide of lead, but may be used instead of the peroxide, because it is
cheaper, ’

8. SAME—ANTICIPATION. : :

Letters patent No. 337,299, issued March 2, 1886, to Charles F, Brush for improve-
ments in secondary electric batteries, are not invalidated by letters patent No.
260,653 and No. 276,155, issued to him prior to 1886 for other improvements subsid-
iary to the main invention described in said patent No. 837,299, for the reason
that said patent, though issued after the others, was applied for before them, and
is referred to in their specifications. Delay in the patent-oftice, for which the in-
ventor is in no way responsible, cannot be charged to him.

4. SAME—FORFEITURE—FOREIGN PATENT.

Said patents No. 337,299 and No. 266,090 did not expire with the Italian patent is-
sued to Mr. Brush, August8, 1882, since the invention described in the Italian patent
is not identical with those described in the United States patents.

In Equity.
W, C. Witter and W. H. Kenyon, for complainant,
Frederic H. Beits, for defendants.

Coxg, J. This is an equity action founded upon three letters patent,
granted to Charles I'. Brush for improvements in secondary batteries, as
follows: No.337,299, granted March 2, 1886, No. 260,654, granted July
4, 1882, and No. 266,090, granted October 17, 1882. These patents and
one other, No. 337,298, granted March 2, 1886, were before this court in
Brush Electric Co, v. Julien Electric Co., 41 Fed. Rep. 679. The court there
decided that No. 837,298 and No. 837,299 were for the same invention,
and intimated, as the inventor and his expert apparently regarded the
former as the broader patent, that the difficulty might be met by a suz-
render of the latter, or by a disclaimer of similar claims therein. This
solution of the difficulty. was thrown out as a suggestion merely, the
final disposition of the patents being left till the settlement of the decree.
It was not the intention of the court to decide that one of these patents
.was entitled to preference over the other. For the reason stated and for
convenience of illustration No. 337,298 was given prominence in the dis-
cussion, but the conclusion would have been the same had the position
of the patents been reversed. Upon the settlement of the decree the
complainant selected No. 337,299 as the patent upon which it chose to
rely, and withdrew No. 337,298 from the consideration of the court.
This was done without objection by the defendant in that case. On the
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15th of July, 1590, after the decree in the Brush-Julien Case was entered,
the complainant withdrew No. 337,298 from this cause and an order
was entered dismissing the bill as to that patent. The cause has since
proceeded upon the three patents as stated. In the prior litigations in-
volving the subject-matter of these patents the following propositions
have been decided: First. That Mr. Brush was the first in this country
to hold absorptive substance, in the form of dry powder, in place on the
supports of a secondary battery by paper or equivalent material, and the
first who rammed or pressed it into grooves or receptacles in the plates.
Second. That No. 337,298 and No. 337,299 are for the same invention
and that the complainant was not entitled to both patents, but was enti-
tled to one. Third. The complainant having elected to hold No. 337 ,-
299 it was decided, by the decree, that claims Nos. 1, 2, 3, 6, 7, 11,
12, and 13 were valid, -the word “perforations” in claims Nos. 6 and 7
being construed as synonymous with “cells or cavities.” Fourth. That
the claim of No. 260,654 was not infringed by the application of the ab-
sorptive substance to the grids by a trowel or spatula. Fjth. That the
defendants, by the use of supports filled with rows of uniform square
holes, did not infringe the “rib claims” of No. 266,090. Sixth. That
claims Nos. 7 and 14 of No. 266,090, the latter claim being limited to
the “perforations” described, were valid and infringed. Seventh. That
No. 337,298 (and by implication No. 337,299) was not invalidated by
patents Nos. 261,512 and 261,995 granted to Mr. Brush, July 18, and
August 1, 1882, respectively. FEighth. That No. 337,298 (and by im-
plication No. 837,299) was not invalidated by the expiration of the
Brush Italian patent. Brush Electric Co. v. Julien Electric Co., 41 Fed.
Rep. 879; Electrical Accumulaior Co. v, Julien Electric Co., 38 Fed. Rep.
126. All of these conclusions were reached after careful study and ma-
ture deliberation, and now, having been re-examined in the light of the
present record, arguments and briefs, except as to claims Nos. 11 and 13
of No. 837,299, are reaffirmed. No useful purpose can be subserved by
again discussing them, as such a task will only involve a repetition of
what has been said already in the other cases.

The proof of infringement is substantially the same as in the Brush-
Julien Case. 1t is more complete as to the manner in which the active
material is applied to the plates, but in this respect it only emphasizes
the former decision as to the non-infringement of the claim of No. 260,-
654. 'That claim is as follows:

“The method of forming the plates of a secondary battery, consisting in
forming receptacles for oxide of lead in its surface, then applying oxide of

lead to the plate and within such receptacles, and afterwards subjecting the
oxide of lead to pressure.”

The claim clearly contemplates not only the treatment adopted by the
defendants, but afterwards subjecting the oxide to pressure. The de-
fendants apply the oxide to the plates and within the receptacles with a
wooden trowel in the hands of the workman, and there they stop. They
do not subject the oxide to pressure afterwards.

The questions arising upon the expiration of the Italian patent and as
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to the validity of the “red lead claims” are, however, presented by this
record in a new and different aspect and may, with entire propriety, be
examined de novo, together with the question, not heretofore considered,
relating to the effect of Brush patents Nos. 260,653 and 276,155 upon
the broad patent in suit.

It is thought that claims Nos. 11 and 18 of No. 337,299—the red
lead claims—are void for lack of invention. The specification, after re-
ferring to lead oxide as the active material, which is primarily and me-
chanically applied to the plates, proceeds:

“Peroxide is the best oxide of lead to use in the preparation of the plates;
but as this is rather expensive to prepare red lead or minium may be used.”

If the record contained nothing but this statement the claims could
not be upheld. After the invention of a support primarily coated with
mechanically applied oxide of lead, merely coating the plate with the
commonest, cheapest and best known form of lead oxide, did not require
the exercise of the inventive faculties. Especially is this so when the
patentee himself asserts that the best results can be obtained by using
peroxide. It would seem that the use of red lead would at once occur
to any one who had even a superficial knowledge of the art. There is
no more novelty in using red lead for the coatings than there is in using
cast lead for the plates. Brush Electric Co. v. Julien Eleciric Co., supra,
692. The following paragraph taken from defendants’ brief states with
clearness and precision the views of the court upon this subject:

“The specification says, that red lead is inferior to the peroxide, and we
submit that no valid claim ean be founded upon the use of an inferior article
when it is shown that the use of the superior article is old.”

Patent No. 337,299, at least so far as its broad claims are concerned,
is not invalidated by anything contained in the Brush patents No. 260,-
653 and No. 276,155. The application for the former (No. 260,653)
was filed June 15, 1882, a year and two days after the application of
No. 337,299. No onecan read the specification of No. 260,653 without
being impressed with the fact that the inventor intended to confine the
patent to a single point, namely the form of the electrodes. He ex-
pressly says so.

“This application is a division of my application designated as «Case 1’
(887,298-9) filed June 13, 1881, in which other features of my invention are
claimed. For convenience in distinguishing this invention among others of

mine in the class of secondary batteries I have denominated it ¢ Case 1, Divis-
ion A. "

Again he says:

“My invention consisfs essentially in a secondary battery element consisting
of a structure of élagére-like form, containing in the spaces between its
shelves leuad in a finely divided state.”

The claim 1s:

“In a secondary battery, an element consisting of astructure of éfagdre-like
form, containing in the spaces between its shelves lead in a finely divided state,
substantially as set forth.”
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It is true that the broad invention is described, but it is equally true
that it is not claimed. It was hardly possible for the patentee to de-
scribe the subsidiary invention without disclosing his main invention.
Having disclosed it, had he permitted the patent to issue without warn-
ing or reservation, and after the broad invention became public property,
had filed an application covering what he thus relinquished to others,
it is probable that he would have been informed either in the patent-
office or in the courts that his application came too late. But that is not
this case. Before his application for the subordinate invention he had
applied for the superior one. In the former he expressly informed the
public that it was but a division of the latter. He could do no more.
The delay in the patent-office cannot be charged to him. Even though the
inventor were responsible for the issue of the divisional before the prin-
cipal patent—and he was not—the fact of such prior issue in no way mis-
led the public. They never for a moment acquired the right to use the
broad invention. An infringer with the statements on the face of No.
260,653 before him would scarcely have the hardihood to assert that he
supposed the broad invention was released. No court would listen to
such a plea. The claims of that patent did not protect Mr. Brush in the
use of the broad invention. A person who did not use an “etagere-
shaped” plate could, if no other patent prevented, use the broad inven-
tion with perfect impunity. No. 837,299 was intended to prevent such
use. The court has not been able to discover an authority holding a
broad patent invalid in such circumstances. None has been cited by
counsel. What is true of No. 260,653 is also true of No. 276,155,

Mr. Brush was the first, in this country, to make the broad invention
as stated above. He is entitled to the fruits of his invention. It is the
policy of the law to reward him. Where the court can see that a pat-
entee has produced an invention of real merit it should not be unduly
industrious in endeavoring to discover some statemnent or act of his by
which, on technical grounds, his rights may be forfeited. It should
rather be sedulous to protect him. Whether or not the improvements
patented by Nos. 260,653 and 276,155 are the same as the improve-
ments covered by some of the claims of Nos. 337,299 and 266,090 it is,
perhaps, unnecessary to decide, for none of the claims in issue and in-
fringed are so affected. It seems that in hisanxiety to claim his invention
in every conceivable form the patentee has involved himself in a laby-
rinth of descriptions and claims in which electrician and lawyer alike are
quite apt to become confused. What Mr. Brush accomplished in 1879
and 1880 can be embraced in a brief, clear and concise statement. What
he actually did is the test by which his patents must be judged. He
is entitled to what he invented and only this. His patents can receive
no broader construction because he describes his inventions with irksome
prolixity and gives to the same structure a wearisome variety of names.
The nomenclaturist should not seek the reward for his labors in the pat-
ent-office. A person is not entitled to a patent because he has invented
anew word. The danger and impropriety of holding a number of claims
which can be differentiated only by the most abstruse and metaphys-
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ical distinctions, seem apparent. They are calculated to embarrass the
inventor and mislead the public.

. Did patents Nos. 337,299 and 266,090 expire with the Italian pat-
ent? The Italian patent was applied for July 28, 1882, sealed August
8, 1882, and was issued for a term of three years from September 30,
1882. It expired September 30, 1885, never having been prolonged,
renewed or extended. - No. 337,299 was granted March 2, 1886, No.
266,090, October 17,1882; both were applied forin June, 1881. Having
stipulated that the Italian patent was issued for an unextended term from
September 80, 1882, and that the translation appearing in the record is
a correct one, the complainant is not in a position to argue that the pat-
ent was either extended as to time or limited as to its terms. Especially
is this so in the absence of the Italian patent law, which is not in evi-
dence, and of all proof tending to establish either extension or limitation.
The difficulty with the complainant’s argument in this regard is twofold :
First, there is no law, and, second, there are no facts upon which to base it.

Section 4887 of the Revised Statutes is as follows:

“No person shall be debarred from receiving a patent for his invention or
discovery, nor shall any patent be declared invalid by reason of its having
been first patented or caused to be patented in a foreign country, unless the
same has been introduced into public use in the United States for more than
two years prior to the application. But every patent granted for an inven-
tion which has been previously patented in a foreign country shall be so lim-
ited as to expire at the same time with the foreign patent, or, if there be more
than one, at the same time with the one having the shortest term, and in no
case shall it be in force more than seventeen years,”

Under this section the test of identity between the foreign and the do-
mestic patent as established by the supreme court in two recent decis-
ions may be stated as follows: Isthe principal invention in each, is the
thing patented abroad, the same in all essential particulars as the thing
patented here? Will the home patent be infringed by a structure made
in accordance with the provisions of the foreign patent? In cases where
these questions are answered in the affirmative the United States patent
falls, and it will not be saved by the fact that it contains improvements
not found in the foreign patent. Siemens’ Adm’r v. Sellers, 123 U. 8.
276, 8 Sup. Ct. Rep. 117; Commercial Manuf’y Co. v. Fuirbank Canning
Co., 135 U. 8. 176, 10 Sup. Ct. Rep. 718. Whether the expiration of
a foreign patent for an improvement only will operate to overthrow a do-
mestic patent for a broad invention, which contains also a claim cover-
ing the improvement, has not, apparently, been decided by the supreme
court. The language of the court in Siemens’ Adm’r v. Sellers, supra, is,
perhaps, comprehensive enough to cover such a contingency, but this is
a question which need not now be considered. In the Brush-Julien Cuse
the court commented upon the absence of expert testimony relating to
the Italian patent. No similar observation can, with propriety, be made
regarding the present record. It would indicate a lamentable want of
appreciation on the part of the court to ask for additional instruction and
advice. KEight experts of greater or less prominence and attainments
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have testified upon this subject. Three of these, called by the defend-
ants, have expressed the opinion that the divisions of the Italian patent
describe everything claimed in the United States patents granted to Mr.
Brush and that the inventions covered by the two patents, No. 337,299
and No. 266,090, are literally described and substantially claimed in
the Italian patent. On the other hand, five electricians, including the
patentee himself, have testified that the Italian patent relates to inventions
wholly different and proceeds upon totally dissimilar lines. In short,
that it is but a progressive step in the Planté method, its object being to
aid the process of electrical disintegration of the plates in the electrolyte
and not to supersede that process by placing the active material mechan-
ically upon the plates prior to immersion in the battery fluid. The
mere fact that these gentlemen of conceded ability and learning, whose
motive is to enlighten the court and who are all sworn to tell the truth,
differ so radically regarding the meaning of the Italian patent is of itself
suggestive.

The defendants plead the defense of forfeiture. They must prove it
by a preponderance of evidence. And, yet, upon the question of the
identity of the patents in question there is a sharp difference of opinion
among those who are most entitled to speak upon the subject. Is there
not room for the assertion that the defendants have failed to sustain the
burden in this behalf? When this question was presented in the Brush-
Julien Case the mind of the court was in doubt, and now, having re-read
the Italian patent in thelight of the new testimony, itis still in doubt, but
inclining more strongly to the opinion that the complainant’s contention
is correct. The court is not prepared to hold, therefore, that the Ttalian
patent is for the same inventions as those covered by the two patents in
question. The principal reasons which induce the court to adopt this
view may be epitomized as follows:

First. The language of the Italian patent is entirely different from
that of the patents in suit. The drawings are different. Some of the
divisions of the Italian patent are unquestionably dissimilar and some
concededly relate to the Planté process. The broad statement relating
to the primary coating of the supports with active material is not found
in the Italian patent.

Second. The inventor’s statement of his intent and purpose in taking
the foreign patent and his reasons for not attempting to patent the in-
vention of No. 337,299 abroad. This testimony is corroborated by his
notes made at the time he was perfecting the inventions patented abroad.
When these notes are placed side by side with corresponding portions
of the Italian patent it will be seen that they are substantially similar.
Mr. Brush testifies that the portion quoted describes the invention of
Division D of the Italian patent.

Brush’s notes, March 7, 1882. Division D, Italian Patent.

“ About three weeks ago I coneceived “In this division Ishall treata sec-
the idea of preparing secondary bat- ondary battery element, wherein, be-
tery plates by compressing partially fore treatment by a < forming ' pro-
oxidized precipitated metallic lead, in cess, either the entire body thereof.
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the form of a fine powder, with great
pressure, whereby I expect to get a
solid metallic plate coherent and mal-
leable, * * * Now, by using
very finely granulated or precipitated
lead, and slightly oxidizing superfi-
cially each particle, spontaneously by
exposure to the air, or otherwise, and
then compressing the metal, I will
get alead plate having minute seams
throughout its substance filled with
oxide of lead. This will very greatly
" facilitate the oxidation of the plate in
the process of ¢ forming ' in the bat-
tery. It will probably be found ad-
vantageous to coat a sheet of ordinary
roller lead on one or both sides with
this peculiar fissured metal so that the
rapid oxidation in the battery will be
arrested by the rolled metal when the
prepared metal is all oxidized.”

or only the coating or covering of a
suitable core or body, consists of a
mass, composed of metallic lead and
lead-oxide, in an intimately mixed
condition, pressed or united together

_into a compact and firmly coherent

mass.

“In constructing this mass I take
metallic lead in a pulverized, granu-
lated, precipitated, or other finely-di-
vided state, and allow the surface of
the lead particles to become oxidized,
either by exposure to the air, or by
any suoitable artificial oxidizing pro-
cess or appiication. * * * I now
subject the mixture to heavy pressure,
hydraulic, or otherwise, whereby its
particles are united and consolidated
into a compact and firmly coherent
mass. The mass thus formed consists
of metallic lead, having minute veing
of oxide of lead everywhere ramifying
and extending through it; and these
veins of lead oxide within and
throughout the mass greatly facili-
tate the penetration of the electrical
action in ¢forming’ the plates for
operative use in secondary batteries.”

The notes of March, 1882, seem to describe the invention of Division
D; they certainly do not describe the invention of No. 837,299,
Third. United States patents, other than those in question, were is-

sued to Mr. Brush for the divisions of the Italian patent evidently in-
cluding Division D. At that time, therefore, neither the inventor nor
the patent-office officials thought these inventions, or any of them, were
the same as No. 337,299. Furthermore, the attention of the officials
was particularly called to the foreign patents. The opinion of the
United States officials seems to have been entertained also by those of
Italy, France and England. Faure’s invention was well known abroad
and yet the patents issued to Brush with no objection, apparently, from
any source that they interfered with Faure.

Fourth. The. fact that a sharp distinction is drawn in No. 337,299
between the inventor’s and Planté’s method. Mr. Brush claims his sec-
ondary battery element “as contradistinguished from a plate or element
having the active material produced by the disintegrating action of elec-
tricity as in the well-known Planté process.” There is nothing of this in
the Italian patent. On the other hand the inventor clearly intimates
that the plates of Division D are to be formed by the Planté process.

Fifth. The vast superiority of the electrodes of the United States pat-
ents in question over those made in accordance with the directions of the
Italian patent, as demonstrated by the experiments of the complainant’s
experts. A careful reading of Division D in the light of the testimony
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has convinced the court that some, at least, of these experimental plates
are made in conformity with the formula of that division. None of them
are like the plates of No. 337,299.

Sizth. The Italian patent is capable of a narrow construction which
differentiates it from the patents in suit. When to the statements of the
patent itself is added the testimony of the inventor that he intended to
limit the patent in all its branches to a coating formed by the action of
the electric current and that he did not intend it to cover a coating placed
on the plates mechanically before they are subjected to electrical action,
there seems to be every reason why the narrower construction should be
adopted.

Seventh. The fact that the element of the Italian patent is produced by
heavy pressure, hydraulic or otherwise, whereby the particles of lead
and lead oxide are compacted into a firmly coherent mass having minute
veins of oxide of lead everywhere ramifying through it. There is noth-
ing resembling this in the United States patents in suit.

Eighth. The “mass” described in the Italian patent is malleable and
capable of being made into strips or wires and manipulated so as to form
any style of element. Neither the active material of No. 337,299 nor
the completed plate of that patent is capable of such treatment.

Ninth. No. 337,299 is designed to cover Mr. Brush’s inventions made
in the summer of 1879 and in the summer and autumn of 1880. Brush
Electric Co. v. Julien Electric Co., supra, 687; Electrical Accumulator Co. v. Ju-
lien Electric Co., supra, 129-131. Bearing this in mind it is quite clear
that the discoveries of these years alone are insufficient to support the Ital-
ian patent. Something more is required. What Mr. Brush did in 1879
and 1880 is not described in the Italian patent.. What he did in 1882
is described there.

The foregoing are some of the reasons which have induced the court
to overrule the defense of forfeiture; in fact the more the Italian patent
is studied the more settled becomes the conviction that it is not for the
same invention as No. 337,299. Apply the test suggested in Commercial
Manuf’qg Co. v. Fairbank Canning Co., 1356 U. 8. 176, 194, 10 Sup. Ct.
Rep. 718. 1If a person in this country, after the issue of No. 337,299,
were to commence the manufacture of secondary batteries by the pre-
cise processes described in the Italian patent would the court grant an
injunction to restrain their use as infringements of the claims of the
United States patent? It is thought, upon the conflicting testimony
here presented, an intelligent court would feel compelled to deny an
injunction on the ground that infringement was not proved, or, at least,
that the question was involved in such uncertainty and doubt as to
justify the court in withholding the writ. It may as well be admit-
ted that this defense does not appeal strongly to the conscience of a
court of equity. The statute creates it and in all cases where the facts
are clear the statute must be implicitly followed. But no one can ex-
amine the course of judicial decision upon the subject without being im-
pressed with the fact that the courts have sought to construe it liberally
and have seldom, except in the plainest cases, permitted it to defeat a
valuable patent. Believing that Mr. Brush is entitled under our law to
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protection for a meritorious invention the court should not, unless fully
convinced that the facts warrant such a course, destroy his patents upon
grounds which do not go to the merits of the invention, and which, for
want of a more accurate word, may be termed “technical.” Why a
meritorious inventor, who is a citizen of this republic, should lose his
rights at home because he has tried to protect them abroad is, on prin-
ciple, not easy to comprehend. It is said the expiration of the Italian
patent threw the invention into the public domain. So it did, into the
domain of the Italian publie, but if Mr. Brush had taken no patent in
Italy the Italian public could have practiced the invention from the
moment it became known there. Had he taken no foreign patents his
invention would have been thrown into the public domain of every land
but this. In this country hisinventions would have been protected for 17
years, outside of this country they could have been used with perfect
impunity. The inventor applied for bis patent here long before he ap-
plied abroad, but through the delay of the patent-office the foreign pat-
ents were issued first.

Assuming the inventions to be similar, the inventor has been guilty
of no fault, the American public has lost no rights, and yet, under the
provisions of this statute, which it is thought was never intended to ap-
ply to a. case like this, a valuable monopoly is destroyed. These ob-
servations are, perhaps, only germane to the present inquiry as they
tend to emphasize the suggestion already made that in dealing with a
defense where, as in this case, the disaster following the inventor’s act
is so out of proportion with the fault, if fault it be, the court should
proceed with the utmost caution, and, where the evidence is not clear,
give to the inventor the benefit of the doubt. If convinced that he did
not intend to patent the invention abroad, the court should not by con-
struction broaden the language of the foreign patent so as to destroy the
domestic patent when that language is capable of a construction which
permits the domestic patent to live.

The question of how to dispose of No. 337,298 is, in view of complain-
ant’s position regarding it, more puzzling than ever. The rule which
obtaing in this circuit requiring a disclaimer of invalid claims as a con-
dition of a decree has always seemed an arbitrary cne. It certainly
seems inequitable that the court, atnisi prius, should compel the patentee
to renounce forever a claim which may be held valid upon appeal. It
is possible that this rule may be modified by the circuit court of appeals.
In view of this contingency and of the extraordinary and distinguishing
circamstances surrounding this case the court has concluded, if the com-
plainant upon reflection still desires to assume the responsibility of re-
taining two patents for the same invention, not to require a surrender or
disclaimer of No. 337,298 as a condition of a decree. It is thought,
however, that pending an appeal it should be deposited with the clerk
to await the further order of the court. = An accounting having been
waived, it follows that, on filing a disclaimer of claims 11 and 13 of pat-
ent No. 337,299 the complainant is entitled to a decree upon claims 1,
2, 3,6,7,and 12 of this patent, and upon claims 7 and 14 of No. 266,-
090 for an injunction, but without costs.
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Kii.BoURNE ¢ al. v. W. Binaaam Co.
(Circuit Court, N. D. Ohio, E. D. July, 1891.)

PATENTS FOR INVENTIONS—INFRINGEMENT—SINKS
Letters patent No. 240,146, granted April 12 1881, to James Kilbourne, for a sink
which is to be ‘manufactured by swaging or str1kmg up from a single sheet of
wrought steel or iron, are void for want of invention,

In Equity.

Suit for infringing letters patent No. 240,146, granted April 12, 1881,
to complainant James Kilbourne for a sink. Claim first, which is in
jssue in this case, reads as follows:

“The herein-described sink, made of a single sheet of wrought steel oriron,
without joint, seam, or interior angle, substantially as set forth.”

The patentee, in his specifications, says:

“My invention consists of a sink swaged or struck up from a single sheet
of wrought iron or steel, without joint, seam, or interior angle. Heretofore,
so far as I am informed, sinks have been made of cast-metal. Sinks of this
kind are neither strong nor durable. They break easily and frequently in
shipping or in storing them, and also in placing or setting them in position
for use. They are also liable to fracture or break if water should freeze in
them; and, in order to give them the modicum of strength which they pos-
sess, a considerable amount of metal must be used in their construction, mak-
ing them cumbersome and heavy, and increasing expenses of manufacture.

“I have discovered that the above-specified defects can be completely re-
moved Ly making the sink of wrought iron or steel, said sink being swaged
or struck up from a single sheet of such metal, as hereinbefore first specified.

“Such a sink is, of course, stronger than one of cast-metal, and is not lia-
ble to be fractured or broken by a sudden jar or blow. It is cheaper than a
cast-metal sink, for the reason that much less metal is required in its construc-
tion, and it can be, by the swaging operation,-—as, for instance, by being
struck up in a drop-press,—made more rapidly and economically.

“And, again : The sink being, as seen in the drawings, without interior
angle, has practically equal strength at all points, and has no corners where
sediment or dirt can gather.”

M. B. Leggett and Watson, Burr & Livesay, for complainant.

Briesen & Knouth, H. M. Turk, and Arthur V. Briesen, for defendants.
Before SaGE and Ricks, JJ.

SAcE, J., (after stating the facts as above.) The complainant’s sink dif-
fers in no respect whatever from sinks manufactured by him and others
prior to his patent, and in general use, excepting that it is constructed
of wrought iron or steel, swaged or struck up from a single sheet, by a
process which is old and perfectly well known. The material is old;
the mode of manufacture is old; and the only thing claimed in addition
to what is set forth in the specification, to support the invention, is that
the result is a new manufacture, having the advantage over the old that,
whereas cast-iron is porous, and therefore absorbs impurities, and gives
out unpleasant and unhealthful odors, the wrought iron or steel is im-
pervious, and free from that objection.



