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those with whom it was made, in the absence of the defendant. If the
declarations had been made in the course of the transaction, carrying it
on, they would have been admissible as a part of the res gestre; but as
thf-Y were only made about the transaction, and were not any part of it,
they were mere hearsay, Pond do not appear to have been admissible at
that stage of the case. 1 Green!. Ev. §§ 113, 114; Best, Ev. (Wood's
Ed.) § 531, note.
The defendant's counsel, in cross-examination of some of the plain-

tiff's witnesses, showed letters and documents which were marked for
identification. The plaintifI"s counsel claimed the right to see them,
which was denied. If the defendant's counsel had offered them in evi-
dence, or gone into their contents further than to have them identified,
the plaintiff's counsel would have been entitled to see them for the pur-
poses of objection and re-examination of the witnesses; but the mere iden-
tification of them by the witnesse8, which required some description,
does not appear to have given that right. The plaintiff has moved for
a new trial because of the exclusion of this evidence, and of this denial
of examination. Neither of these grounds appears to be sufficient for
granting the motion. Motion for new trial denied. Stay continued
to first day of next term for filing exceptions.

BASHAW v. UNITED STATES.

(Circuit Court, E. D. Missouri, E. D. June 15,1891.)

1. DISTRICT ATTORNEYS-COl>IPENSATION.
Services rendered by a United States district attorney in defending an action

brought against the United States by an ex-distl"ict attorney for fees alleged to have
been earned by the latter while ill office fall within Rev. St. U. S. § 824, and he can-
not recover as compensation for such services more than $10, the amount fixed by
said section for fees of attorney!> in actions at law.

2. SAME-VIOLATION OF REVENUE LAWS.
Rev. St. U. S. § 838, makes it the duty of a district attorney to institute proceed-

ings for the violation of internal revenue laws, reported to him by the collector,
"unless upon inquiry and examination he shall decide that such proceedings can·
not possibly be sustained, or that the ends of public justice do not require that
such proceedings be instituted, " and provides that in such cases the district attor-
ney shall receive such sum as the secretary of the treasury shall deem just and
reasonable, on the certificate of the judge before whom such cases are tried and
disposed of. Held, that a district attorney may recover reasonable compensation
for services rendered and expenses incurred in making an examination into al-
leged violations of the internal revenue laws, reported to him by tbe collector,
though no proceedings are instituted in court. Following 1n re Account oj Dis-
t1'ict Attorney, 23 Fed. Rep. 26.

3. SAME-VIOLATION OF lMMIGRATION LAWS.
The district attorney is not entitled to fees for services performed in actions in-

sj;ituted by him to recover pellalties for alleged violation of the immigration laws
n'y the importation of aliens under a contract to labor, where such suits were event-
uallv compromised and dismissed by the government without any jUdgment being
rendered; th!lrebeing no statute giving fees in such cases.

4. SAME-FORFEITURE-CHARTER OF NATIONAL BAKK.
For services performed by the district attorney in bringing a suit against It na-

tional bank, and obtaining a forfeiture of itS' charter, he is not entitled to more
than $10, the fees prescribed by section 824; there being no other law of the United
f::ltates giving a compen'sation to a district attorney for such services.
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FIXDINGS.
THAYER, J. 1. Under the first count of the petition the court finds the

facts to be substantially as therein stated,-that is to say, the court finds
that William H. Bliss, late United States district attorney for this dis-
trict at the time stated in the petition, sued the United States for fees
earned as district attorney; that Thomas P. Bashaw, the plaintiff' herein,
who was United States district attorney for the eastern district of :Mis-
souri at the time said suit was brought, defended the same for and in
behalf of the United States, and rendered the services in the petition
stated; that the services so rendered were of the value stated in the pe-
tition,-that is to say, of the value of $500; and that the plaintiff has
only been paid on account of said services the sum of $10.
2. The court further finds the facts to be as stated in the second and

third connts of the petition j that is to say, the court finds that between
the 28th day of January, 1887, and the 1st day of July, 1888, the col-
lector of internal revenue for the first collection district of Missouri re-
ported to the plaintiff' herein (who was then United States district attor-
ney for the eastern district of :Missouri) di vel'S and sundry cases of al-
leged violations of the internal revenue laws of the United States, to the
number of 165. That the plaintiff inquired into and examined each of
.said cases, and upon such inquiry and examination decided that pro-
ceedings therein could not probably he sustained, and that the ends
of justice did. not require that such cases should be prosecuted; and
that he thereupon made a report of the facts in such cases to the com-
missioner of internal revenue for his direction. The court finds that
the plaintiff's services were reasonably worth the sum of $5 in each of
said cases, to-wit, the sum total of $825. That between the 1st day of
July, 1888, and the 31st day of December, 1888, he made like exam-
ination and report in 47 other cases of alleged violations of the internal
revenue laws, which were reported to him by said collector of internal
revenue. That the plaintiff's services in each of the said 47 cases was
likewise reasonably worth the sum of $5 per case, or the total sum of
$235. .
3. The court also finds the facts to be substantially as stated in the

fourth count of the petition herein',-that is to say, the court finds that
plaintiff, as district attorney, on the 31st day of August, 1888, brought
12 suits in the name of the United States against Harry A. Schmidt, to
recover penalties for the importation by him of 12 aliens into this coun-
try, when they were under contract to perform labor in the United States;
that the plaintiff, during the time he was district attorney, rendered
services for and in behalf of the United States in said suits that were
reasonably worth the sum of $300; that said 12 suits were pending and
undetermined in the United States circuit court at the time the plaintiff>
herein was removed from office as district attorney; and that said
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suits were eventually compromised and dismissed by the government
without any judgment being rendered therein.
4. The court also finds the facts to be substantially as stated in the

fifth count of plaintiff's petition; that is to say, the court finds that 01' the
25th day of November, 1887, the lJlaintiff herein, by direction of the
comptroller of the currency, brought an action in the United States cir-
cuit court for the eastern district of Missouri to forfeit the charter of the
Fifth National Bank of St. Louis, Mo., and in the course of said pro-
ceedings obtained a decree of forfeiture on the 21st day of May, 1888;
that the plaintiff's services in conducting said suit were reasonably worth
the sum stated in said petition, to-wit, the sum of $1,000, and that he
has received nothing on account of said services. The court further
finds that the plaintiff entered upon the discharge of his duties as United
States district attorney for' the eastern district of Missouri on the 28th
day of January, 1887, and that his successor in office was duly appointed
and qualified on the 28th day of May, 1889.

CONCLUSIONS OF LAW.

First. The plaintiff is not entitled to recover on the first count of the
petition. The fee which a United States district attorney is entitled to
recover for services such as were rendered in the case of Bliss v. United
States, mentioned in the first count of the petition, is determined by sec-
tion 824, Rev. St. U. S., and it appears that the plaintiff has already
received the compensation prescribed by that section, to-wit, $10.
Second. Plaintiff is entitled to recover the sum of $825 under the sec-

ond count of the petition, and the sum of $235 under the third count
of the petition. In so deciding, the court adheres to the views expressed
by Judge TREAT, (23 Fed. Rep. 26-29,) that under section 838, Rev.
St. U. S., a district attorney may recover reasonable compensation for
services rendered and expenses incurred in making an examination into
alleged violations of the internal revenue laws, reported to him by the
collector, although no proceedings are instituted in court.
Third. I conclude that plaintiff is not entitled to recover under the

fourth count of the petition. I know of no provision of law that would
authorize the court to render a judgment against the United States on the
state of facts alleged and proven to sustain that count.
Fourth. I also conclude that plaintiff is not entitled to recover more

than $10 under the fifth count of the petition. There seems to be no
statute of the United States giving compensation to a district attorney for
such services as are described in that count, unless it be 824.
I conclude that he is entitled to a judgment in the sum of $10, by virtue
of section 824, on the fifth count.
A judgment as herein indicated on the second, third, and fifth counts

will accordingly be entered.
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AMERICAN ELECTRIC CoNST. CO. ". CONSUMERS' GAS Co.

(Circuit Court, W. D. Pennsylvania. July 15, 1891.)

L BALlil-BREACH 01/ WARRANTy-THREATENED SUIT FOR INFRINGEMENT.
In an action for money due plaintiff on written contract for the sale and erel>

tion of an electric light plant, it is no defense that dflfendant had been notified that
certain essential features of the plant were infringements of patents granted a
third party, and claims made for damages and suits threatened for such infringe-
ment, since these facts do not constitute a breach of the plaintiff's implied war-
ranty of title•

.. SAME-PAROL EVIDENCE TO VARY WRITTEN CONTRACT.
Evidence of a verbal promise to give a bond indemnifying defendant against

claims for infringement being inadmissible, failure to give such bond is no defense
where it is not alleged that the written agreement was procured on the faith of
such verbal promise, nor that the promise was omitted from the written contract
by fraud, accident, or mistake.

8. SAME-AvERMENT 01/ LEGAL CoNCLUSION. .
An averment that plaintiff has not complied with his contract, and that defend-

ant has been put to great delay, expense, and damage, is merely a legal conclnsion,
and is no defense.

" SAME-EvASIVE STATEMENT.
An averment in an affidaVit of defense that defendant has been sued by a third

party on account of an item"which, as he understands, is a part of plaintiff's claim, "
is insufficient where plaintiff's statement shows a credit for such item, and the affi-
davit does not specifically admit or deny liability to the third party, nor state that
plaintiff's statement is wrong, nor claim a further credit aD account of the item.

At Law. On motion for judgment for want of sufficient affidavit of
defense.
William Scott, for the motion.
James Scarlet and W. F. McCook, opposed.

REEDJ J. The plaintiff's statement of claim avers an agreement be-
tween the plaintiff and defendant for the sale and erection by the former
of an electric light plant. The agreement is contained in a written prop-
osition by the plaintiff to furnish the apparatus set up and in operation
for a certain consideration, and a written acceptance by the defendant
company, in which acceptance is stated, the time by which the plant is
to be completed, and the manner and time of payment of consideration
stated in the proposition. The plaintiff sues for the balance due it un-
der the agreement of $7,749.25. An affidavit of defense has been filed
by the defendant, and the plaintiff has moved for judgment for want of
a sufficient affidavit of defense. It is not necessary to cite authority for
the rule that the affidavit of defense should state specifically and at
length the nature and character of the defense relied on, and should set
forth such facts as will warrant the legal inference of a full and legal de-
fense to the plaintiff's cause of action, nor of the equally well-settled rule
that upon the hearing of a motion for judgment all the material aver-
ments of the affidavit must be taken as true. The affidavit avers as mat-
terof defense that at the time of entering into the contract the plaintiff
agreed with the defendant to fully indemnify and save it harmless as
against any and all demands growing out of letters patent of the Uni.ted
States, and against any and all suits for infringement of any patents,


