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and . The contract is for the interest of the government as second
mortgagee, as coining surplus use of tracks into money. It is for the
interest of the public in preventing the destruction of valuable property,
and the cutting up of a large city by new tracks and right of way, and
in avoiding an unnecessary investment of large sums of money in rail-
road building, and thus increasing the railroad burden; It is to the
higher interest of all, corporations and public alike, that it be under-
stood that there is a binding force in all contract obligations; that no
change of interest or change of management can disturb their sanctity
or break their force; but that the law gives to corporations their
rights, their capacities for large accumulations, and all their faculties,
is potent to hold them to all their obligations, and so make right and
justice the measure of all corporate as well as individual action. The
decree will go for the plaintiff as prayed for. The same considerations
require that alike decree be entered in the case of the Chicago, Milwau-
kee &St. Paul Railway Company against defendan.ts.

v. SOUTH CAROLINA Ry. Co. et al., (LACKAWANNA IRON &COAL
Co., Intervenor.)

(Oircuit Court, D. South JUly 20, 1891.)

1. RAILROAD MORTGAGE-EQUITABLE RIGHTS OF MATEUIAL-ME/{-RECEIVERS-ApPLI-
VATIC/{ OF
Where a railroad company whose property is covered by two mortgages buys on

credit rails which are necessary for the purpose of keeping its road going, and the
road is afterwards placed in. the hands of a receiver on application of the second
mortgagees, the seller of 'raUs has an equitable right, as al'{aihst the second mort-
gagees, to have. the earnings of the road in the hands of the receiver applied first
to the payment of his claim. . . .

2. SAME.
But he has no such right as against the' even though they have

filed cross-bills in the suit, since they are not the ones who applied to the court of
equity, and may therefore stand on their legal rights.

In Equity.
Rutledge ((; Rutledge, for intervenors.
Mitchell &; Smith and B. A. Hagood, opposed.

SIMONTON, J. In April, 1888, the South Carolina Railway Company
purchased from the Lackawanna Iron & Coal Company 1,500 tons of
steel rails. These rails were absolutely necessary for the purposes of the
company, and without them the Camden branch-an important part
of its road-could not have been kept up. Three notes were given for
the rails, aggregating $50,255.93, maturing in November, 1888. When
the purchase was made the president of the railway company promised
to pay thertiout of the enrnings of the road, and selected the period of
maturity with that end in view; When the notes fell due the company
could not pay them, and they were extended for 90 days more. The
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period thus fixed was specially selected because the earnings at that time
exceeded the earnings of any other part of the year. One of the notes
was paid in September, 1889; the others are still unpaid, aggregating
of principal the sum of $35,736.78, interest from March 10, 1889, on
$17,784.59, and March 12, 1889, $17,952.19. The South Carolina
Railway Company made default of the interest on its'second mortgage
bonds on April 1, 1888. It made default of the interest on its first
mortgage bonds on April 1, 1889. It went into the hands of the re-
ceiver October 7, 1889, in proceedings instituted by a second mortgage
bondholder in behalf of himself and others of this class for the foreclos-
ure of the second mortgage. During the entire period from the making
to the final dishonor of these notes, the gross earnings of the company
exceeded the operating expenses. As we have seen, no interest was
paid on second mortgage bonds after the giving of these notes. But
it appears that after April, 1888, and while these notes were running
to maturity, certain bills payable of the railway company were paid out
of the earnings, and that these bills were made in order to raise funds
which had been applied, among other things, to the payment of inter-
est on second mortgage bonds. 'fhe Lackawanna Company now inter-
venes, and prays that its claim be paid out of the earnings of the road
in the hands of the receiver. The supreme court has established that a
railroad mortgage, so long as the road is kept a going concern, is a pe-
culiar,piece of property. The holder of a bond secured by such a mort-
gage takes it with notice that the earnings of the railroad, notwithstand-
ing that they may have been specially pledged for his debt, must first
be applied to the current expenses, labor, supplies, equipment, and such
permanent improvements as are absolutely necessary before they can 1}e
used for the payment of his interest. And if perchance he be paid, leav-
ing these or any of these unpaid, this would be the diversion of the fund,
and a person holding any such exceptional claim has an equity, under
certain circumstances, to be reimbursed, by having such diversion cor-
rected out of the income in the hands of the company; and, if in the
mean time a receiver has been appointed, out of the earnings in the
hands of the receiver. This is an equity founded upon the doctrine that
the officers of a railway company are trustees, or, perhaps, we should say
the recipients and holders, of a trust fund, applicable first to claims of
this character, and after them to the interest on the mortgage debt. The
origin and reason for this equity are found in the fact that a going rail-
road is of public concern, and must be kept up. Those who contribute
to keep it up and sosubserve the public weal are rewarded. This equity
is enforced whenever suit is brought by the mortgagee to enforce his
mortgage, and is held superior to the legal lien of the mortgage. This
doctrine was first distinctly set out in Fosdick v. Schall, 99 U. S. 235, and
is sustained by a current of authority. Miltenberger v. Railway Co., 106
U. S. 286, 1 Sup. Ct. Rep. 140; Trust Co. v. Souther, 107 U. S. 591, 2
Sup. Ct. Rep. 295; Burnham v. Bowen, 111 U. S. 776, 4 Sup. Ct. Rep.
675. It seems to have been shaken in Kneeland v. Trust Co., 136 U. S.
87, 10Sup., Ct. Rep. 950j but in Kneeland v. Foundry, etc., Works, 11
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Sup. Ct. Rep. 858, the court quotes with approval Fosdick v. Schall,
and the authorities following it, and reaffirms them. The only qualifi-
cation laid down is that this equity is put in motion as to such
claims only as arose within a reasonable time before the receiver was
appointed. The term "a reasonable time" is an unknown, or, perhaps,
an uncertain, quantity; at least it depends somewhat on the circum-
stances of the case and somewhat on the idiosvncracies of the chancel-
lor. See Paine v. Railroad Co., 118 U. S. 159: 6 Sup. Ct. Rep. 1019.
One of the cases fixes the limit at 90 days. Miltenberger v. Railway
Co., 106 U. S. 288, 1 Sup. Ct. Rep. 140. In Thomas v. Railway Co.,
36 Fed. Rep. 817, six months is selected as the limit. Judge BREWER,
in Blair v. Railway Co., 22 Fed. Rep. 471, says that six months is the
longest time within his knowledge that has ever been given. In the
present case 18 months elapsed between the purchase of the rails ann
the appointment of the receiver.
But, as we have seen, this claim on the part of a material-man is pro-

tected by an equity. The officers of the company hold the earnings as
a trust fund, in which claims of this character have a preference. The
payment of interest to bondholders, these material claims being unpaid,
is held to be the use of money belonging to them for the benefit of others,
and the diversion of the fund entitles them to recoUp. It is difficult,
under these circumstances, to see how any creditor of this class can be
defeated in his application for reimbursement, unless in analogy to the
statute of limitations, or unless such circumstances exist as will induce
the court to treat it as a stale claim, or unless he has lostan opportu-
nity of recovering his debt from the company, or unless his laches has
operated some change in the position of the mortgage creditor. At the
time this debt was incurred the whole railroad property, present and
future, was covered by a statutory lien, by a first mortgage, a second
mortgage, and an income mortgage. The rails were absolutely nec-
essary to keep the road a going concern. The Lackawanna Company
furnished these rails, trusting to the statement of the· president of the
railway company that they would be paid out of the earnings. These
helonged tothe company ,(Fosdick v. Schall, supra,) and the president could
so dispose of them. The authorities quoted show that the Lackawanna
Company belongs to a class of creditors who had an equity over these
earnings even as against bondholders. When the notes first matured,
the railroad company had defaulted on its April and October interest of
its second mortgage bonds. No action in the court on the part of the
Lackawanna Company could have collected its claim. By pressure on
the company it was paid one note. But, as the end of the struggle of
the railroad company was inevitable, the Lackawanna Company had the
right to rely upon its equity, and to look for payment out of the di-
verted funds, It seems to me that this claim comes within the princi-
ple and the protection of Fosdick v. Schall. The court enforces this eq-
uity only as against the parties who seek its aid. He who seeks equity
must do equity. So rigidly is this rule applied that when a receiver is
appointed -at the instance of a judgment creditor the material-man has
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no relief of this character, because as to such creditor there has been no
diversion. Kneeland v. Trust Co., 136 U. S. 90, 10 Sup. Ct. Rep. 950.
In the present case the receiver was appointed upon the prayer and at
the instance of the second mortgage creditors, and as against them the in-
tervenor has an equity to have the moneys diverted to the payment of
their interest restored from such portion of the earnings in the hands of
the receiver as now or may become applicable to their interest. In case
there are not now, and in the future there will not be, suell earnings in
the hands of the receiver, then the intervenors may be paid out of that
part of the proceeds of sale of the mortgage property to be paid hereafter
which shall be applicable to the second mortgage. The rails furnished
by the Lackawanna Company were not only a necessity, but they were a
permanent addition to the value of the road. They were wisely pur-
chased, and were of immediate public benefit. They saved the branch of
the road on which they were laid. But the intervenor has no equity as
against the first mortgage and other liens superior to the second mort-
gage. These classes of creditors did not of their own volition come into
equity, and the rule cannot be applied to them to do equity. They can
stand on their legal vested lien. True, in each instance they filed cross-
bills by leave of the court. They could not have been filed without such
leave. Indiana S. R. Co. v. Liverpool, London &- Globe Ins. Co., 109 U.
S 168, 3 Sup. Ct. Rep. 108. A cross-bill is brought either to obtain
a discovery of facts in aid of the defense to the original bill, or to obtain
full and complete relief to all parties as to the matters charged in the
original bill. It cannot introduce any matter not embraced in the orig-
inal bill, for it is auxiliary to the proceedings in the original suit, and
is dependent upon it. The original and cross-bills are so intimately con-
nected together that they constitute but one suit. Ayres v. Carver, 17
How. 591; Shields v. Barrow, Id. 130; Field v. Schieffelin, 7 Johns. Ch.
250. The dismissal of the original bill will dismiss the cross-bill. Dows
v. Chicago,l1 Wall. 108; Cross v. DeVaUe, 1 Wall. 5; Milwaukee &- M. R.
Co. v. &- St. P. R. Co., 6 Wall. 742. It is evident that the
cross-bill is a kind of defense,-a proceeding adopted by a party because
he has been brought into court by the subpama, and adopted in order
that his whole right be adjudicated, since the complainant has forced
him to put a part in adjudication. This beinv, so, the same equity does
not arise against the first mortgage bondholders as against the second.
rt does not appear how much of the earnings were diverted lor the
payment of interest on the second mortgage bonds. Let this be done
before the special master, and let him report thereon.
.. v.471!'.DO.1-3
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MARINE, Collector, v. ROBSON et al.
(Circuit Court, D. Maryland. June 25,1891.)

CUSTOMS DUTIEs-FREE LIST-ANTIQUITIES.
A portrait by an old master, imported by the owner of a collection of such por-

traits, who has purchased it for purpose of adding it to his collection, should be ad-
mittedfree under Act Congo March 3,1883, par. 669, which places on the free list
"cabinets of coins, medals, and all other collllctions of antiquities," although the
portrait in question is the only one of the collection that is imported at the time.

At Law.
Application for a review of the decision of the board of United States

general appraisers, reversing the decision of the collector at l?altimore as
to the rate and amount of duty assessed on an oil painting imported per
vessel Carthagenian on August 25, 1890. The case arises under section
15 of the act of June 10, 1890. The collector assessed duty on the arti-
cle under the act of March 3, 1883. The importer contended that the
picture was free of duty under paragraph 669 of the said law, as one of
"a collection of antiquities. i, The following opinion was rendered by
the board of general appraisers, sitting at the port of New York:
"SOMERVILLE, General Appraiser. The article under consideration is a

valuable picture or oil painting owned by Mr. Hobert Garrett, of Baltimore,
being a portrait of the Duchesse de Oroye. 'fhere seems to be little doubt of
the fact that it is a work of art, painted by the celebrated artist Rubens long
before the year 1700. Its value and genuine antiquity are fully corroborated
by the cost, which was £3,150, or over $15,000. It was imported on August
25, l!i90, and was, therefore, subject to the provisions of the tariff act of
March 3, H!83. It is shown that the owner of the picture, the appellant, has
for some years been making a collection- of like works of art by the old mas-
ters, which are of genuine antiquity. This collection he now owns, and
owned at the time of the present importation, they being placed in his dwell.
ing-hollse in the city of Baltimore, and all of which had been admitted free of
duty as •collections of antiquities.' He purchased the picture in question in
London, and imported it for the special purpose of adding it to his private col-
lection already on hand, and not for sale. He claims that it should be admitted
free of duty, under the provisions of paragraph 669 of the tariff act of 1883.
(section 2503, 22 U. S. St. at Large. p. 518,) which places on the free list, as
exempt from any duty, 'cabinets of COins, medals, and all other collections of
antiquities.' We need not review the history of this clause inour tariff legisla-
tion, intervening between Lhe years 1846 and 1870, or even the later act of
October 1, 1890. This is referred to in U. S. v. Sixty-Five Te1"1'a-Cotta Vases,
10 Fed. Rep. 880, 18 Fed. Rep. 508. If the rule of ejusdem gene1'is is to gov-
ern, which restricts a general word following particular and specified words
to the same genus as those words, then no collection of antiquities can be ad-
mitted to the free list unless they are of a kind analogous to •cabinets of coins,
medals,' etc. But this is a mere rule of construution, not of absolute applica-
tion in all cases. It is followed upon the theory that words are intended or-
dinarily by the law-makers to take meaning and color from other words
with which they are associated in the same phrase or sentence. The rule may,
therefore, be rejected when there is any adequate reason to show that the gen-
eral word was not used in the limited order of signification attached to the
partiCUlar and specific words. End. Interp. St. §§ 405, 408, et seq. It is
our judgment that the history of these clauses repels the idea that no other


