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further appears that the services of counsel for which further remunera-
tion is sought were really rendered in the interest of Mr. Venner alone,
and were made necessary by his assumption of the management, opera-
tion, and enlargement of the water-works. This being Mr. Vellller'S in-
dividual venture, undertaken and conducted independently of the trus-
tee and of Sheffield, I see no reason why the proceeds of sale should
contribute for the expenses it entailed. Mr. Sheffield intervened in the
suit, and employed his own counsel, as was his right and duty, being
himself a trustee for others. Will'iam8 v. Morgan, 111 U. S. 699,4 Sup.
Ct. Rep. 638. This left counsel for the nominal trustee free to act for
the interest of Mr. Venner, the only other ce8tui que t1'U8t, (at whose in-
stance he was employed,) and limited his professional responsibility and
relation to the protection of that interest, which should bear its own
burdens. There are no facts in this case which distinguish it from any
other ordinary foreclosure suit, where the bill is taken as confessed, or
which commend the allowances prayed to favorable consideration. It
results that the exceptions of Sheffield to the further allowance made to
the trustee and for counsel fees should be sustained, and the amount of
the rejected allowances, $4,500, should be added to the fund applicable
to the payment of the mortgage debt, and apportioned between the bond-
holders in proportion to their interests. This apportionment will so
largely increase the dividends of the bondholders as to enable them to
exercise from their own means that liberality towards their respective
counsel which they have urged upon the court. The facts as fully re-

the claim of Sheffield for an allowance for counsel fees. The report
in all other particulars will be confirmed, and an order will be entered
in accordance with this opinion, and directing distribution to be made
by the master accordingly.

WEIDENFET,D v. ALLEGHENY & K. R. Co. et al.

(CirCUit Court, W. D. Penn8ylvania. July 9, 1891.)

l. CORPORATIONS-SUIT BY STOCKHOLDER AGAINST DIRECTORS-INJUNCTION.
In an action by a stockholder against a railroad corporation and its directors the

bill alleged a violation of agreements between the corporation and others, the use
of its credit for unauthorized purposes, the wasting and diversion of its assets from
their proper. purpose, and the aiding in the construction of a competitive line. It
was averred that protests were made again8t such action, but it was not alleged
that they were made by or on behalf of complainant or any other stockholder.
Held that, the action being founded upon rights which the corporation might prop-
erly assert, a preliminary injunction would not be granted, since it did not appear
what particular eJrorts had been made by complainant to secure action by the di-
rectors in respect to the matters complained of, nor the causes for his failure to
obtain relief from them.

2. SAME-CONFLICT OF FACTS-LITIGATION IN ANOTHER COURT.
A preliminary injunction will not be granted in such action where the confiiot of

faots in the bill, answer, and affidavits raises a doubtful question as to whether the
defendant oorporation had assumed or ratified an agreement between its predeoes-
Bor and a third party in relation to the construction of its lines and equipment, alS..l
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where it appears that the defendant corporation had brought suit in a state COlll't
against such third party, in which questions arising under the agreement migllt
pl'operly be determined.

In Equity. On motion for injunction.
C. Walter Artz, for the motion.
George L. Roberts and ftf. F. Elliott, opposed.

REED, J. The bill avers that plaintiff is a stockholder in the defend-
ant company. That certain agreements were made, between Messrs.
Bullis and Barse of the one part and Messrs. Newcombe & Co. of the
other part, relating to an extension of the lines of certain railroad com-
panies, one organized under the laws of New York, and two organized
under the laws of Pennsylvania, the stock in which companies was oWlled
by Bullis and Barse, and providing for the consolidation of said companies
into one company, (the defendant company,) and for the issue of bonds
to be secured by a mortgage upon the property of the new company, and
also upon certain lands owned by Bullis and Barse, to be placed under
said mortgage as additional security. It also avers that a contract was
made between the New York company and the Interior Construction &
Improvement Company for the construction of said extensions of its own
and the lines of the Pennsylvania companies, the issue of bonds to the
amount of $500,000, the execution of the mortgage to secure the same,
and the payment of the construction company. This agreement also
provided for certain equipment to be furnished by the latter company.
The bill also avers the execution of an agreement between Bullis and
Barse and the eonstructioncompany, whereby the former assumed the
obligations of the latter under its agreement with the railroad com-
pany, so that the construction company was really a nominal party as
between the several individuals named, although apparently the real
party in the agreement with the railroad company. The several rail-
road companies were subsequently consolidated into the defendant com-
pany. Three hundred thousand dollars of the bonds have been sold and
$200,000 yet remain in the hands of the trustee. The bill avers failure
of Barse and Bullis to carry out their agreements either with Newcombe
& Co. or the construction company, and that the construction company
was compelled to interfere and take charge of the work under its agree-
ment with lhe railroad company; that only a portion of the lands agreed
to be put under the lien of the mortgage have been so placed, and of
such portioria considerable number of acres is' in dispute as to title, and
the are incumbered by liens; that the remaining $200,000 of bonds
canllot be issued until the balance of the said lands are placed under the
lien of the moftgage, which the construction company has demanded,
but which has not been done, and therefore the construction company

complete its contract; that the railroad company will be liable in
damages for defaults growing out of failure to complete the extensions
and carry out its agreements; that both Barse and Bullis are directors
and officers..of the company, and have used their positions to their own
advantage and the injury oYthe company by constructing lines to timber
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lands in which they were interested, in violation of the several agree-
ments, and with no adequate compensation or advantage to the railroad
company; that the directors of said company (defendants in the bill) are
constructing at the expense of the railroad company lines of railroad
provided [or in the agreements, thus injuring its credit, diverting its as-
sets, and rendering it liable to suit for breach of contract by the construc-
tion company; that the directors of the defendant company have used
its credit for the benefit of a rival line of which Mr. Bullis is president,
which is being constructed into the territory of the defendant company,
to the detriment of the latter's stockholders, and in violation of the sev-
eral agreements; that property belonging to the defendant company was
fraudulently diverted and used by Barse and Bullis in the construction
of the unauthorized lines aforesaid; that the individual defendants own
a controlling interest in the stock of the defendant company, and have
controlled it during its entire existence. A motion was made for a pre-
liminary injunction by the complainant, but on the day fixed for hear-
ing it appeared that only the railrotld company and George L. Roberts,
one of its directors, had been served with subpoma and notice of the ap-
plication, and the argument proceeded between the complainant and
these two defendants. An answer was filed by the two defendants, which
was read, together with a large number of affidavits on behalf of both
parties.
The complainant's allegations as to the acts agaimt which relief is

prayed by injunction may be divided into four classes: (1) Violation
of the several agreements for construction of defendant company's line;
(2) loaning or permitting the credit of the defendant company to be used
for the Lenefit of Bullis and Barse and other purposes not authorized by
its charter; (3) wasting or permitting the waste of the assets of the rail-
road company, and permitting the diversion of the same from its proper
purpose and object under its charter or the said agreements; (4) construct-
ing or aiding in the construction of the Kinzua Valley Railroad, or
other lines of railroad competitive with the defendant company.
Defendants' counsel contended, upon argument of the motion, that

complainant was not entitled to relief, because his bill lacked the aver-
ments required Ly the ninety-fourth equity rule and the rulings of the
supreme court in such cases as the present. The bill alleges that the
complainant now is, and was at the time of the grievances complained
of, a etockholder in defendant company; that the individual defendants,
including Bullis and Barse, own a controlling interest in the stock of the

and have been in possession and control of the de-
fendant during its entire existence; and, notwithstanding protests duly
made to them and the defendant company, they and it have continued
to do and commit the unlawful acts and things complained of in the bill.
It does not say that the protests were made by or on behalf of the com-
plainant, or any other stockholder. The answer specifically denies that
.any protest was made by or for the complainant to the company, and
denies that he ever requested the defendants answering to act on the
nlattersset forth in his bill, or to secure any proceedings on the part of
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the defendant company, or brought the same to the attention of the di·
rectors or stockholders for action. Complainant's counsel have argued
that the rule does not apply; that this suit is not one in which the cor-
poration is in any sense a complainant, or in which there exists a cause
of action belonging to or enforceable by the corporation; and that com-
plainant is not suing a third person on behalf of his company, nor is his
complaint founded on rights which may properly be asserted by the cor-
poration. While the question is not free from doubt, still, in my judg-
ment, the allegations of the bill make a case within the spirit of the
ninety-fourth rule. So far as the complainant's case is based upon the
agreement between the construction company and the railroad company,
the interpretation of the agreement and the construction by which the
rights and obligations of the defendant company are to be determined
under that agreement are directly involved in this bill. In this sense
the bill is founded upon rights which may properly be asserted by the
corporation, and within the rule, although the construction company
is not made a party. So far as the bill is founded upon alleged miscon-
duct of the oflicers and directors of the railroad company, it is within
the rule; and the whole case is within the rulings in the cases of Hawes
v. Oakland, 104 U. S. 450; Detroit v. Dean, 106 U. S. 537, 1 Sup. Ct.
Rep. 560; and Dimpfell v. Railroad Co., 110 U. 8.209, 3 Sup. Ct. Rep.
573. For this reason the preliminary injunction ought not to be issued.
But, apart from this question, an examination of the whole case shows
that the motion of the complainant ought not to be granted for other rea-
sons. The defendant corporation and Mr. Roberts, one of its directors,
are the only defemiants before the court at this hearing, and the com-
plainant's case can only be considered so far as it relates to them. There
is not that clear and satisfactory proof of complainant's rights, the con-
tract obligations of the defendant corporation, the present state of affairs
between itself and the construction company, the wrongs and misconduct
alleged by the bill to exist ,or the injury which will result, to justify a
preliminary injunction. All the essential allegations of the bill are in
doubt. The agreements between Newcombe & Co. and Bullis and Barse,
and that between the construction company and Bullis and Barse, should
not be considered in tbis connection, being between parties, some ofwhom
are not parties to tbe bill, and nOlle of whom are before the court; and
they are not material to the case as against the defendant corporation,
because it is not a party to either agreement and cannot be affected
thereby, even though Bullis and Bal'sedid, as alleged in the bill, own
all the stock in the company at the time the agreements were executed.
Tay!. Corp. § 187. The only agreement to be considered is the one
between the New York company and the construction company. That
agreement provided, inter alia, for the construction of the railroads of the
Pennsylvania corporations and the consolidation of all the railroads, and
the issue of stock and bonds of the consolidated company. The power
of the New York company to make such an agreement is denied by the
defendants' answer, and the binding effect of such an agreement, if orig-
inally valid, upon the consolidated company is denied by the defendants;
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citing the case of Pullman's Palace Car OJ. v. Missouri Pac. R. 00., 115 U.
S. 587, 6 Sup. Ct. Rep. 194. The conflict of facts in the bill, answer,
and affidavits raises a doubtful quei:ltion as to whether there has been
such an assumption or ratification of the agreement of the New York
company by the defendant company as to render it binding upon the
latter, and the question is raised by the defendants as to whether the
agreement could be assumed or ratified by the defendant company, if an
ultra vires act of the New York company; citing Central Trawp. Co. v.
Pullman's Palace Car Co., 139 U. S. 24, 11 Sup. Ct. Rep. 478.
The good faith of the complainant in filing his bill is questioned by

the defendants, they alleging upon argument and by affidavit that he is
a member of the firm of Newcombe & Co., and the fact appearing at the
hearing that he is an officer and director of the construction company.
The allegations of the complainant as to the misconduct of the directors
and officers of the defendant company are denied in the answer and by affi-
davits, and are left in doubt, and the performance by the construction
company of its part of the agreement is in dispute. The allegation in
the amendment to the bill of failure of title to a portion of the lands
mortgaged by Bullis to secure the bondholders, as well as the question
of incumbrances upon these lands, are, in my judgment, not material
in this case. They may interest the bondholders, but I cannot see how
a stockholder in the defendant P0rporation can be affected thereby. It
also appears that suit has been brought in the courts of New York by
the defendant company agail)st the construction company. The ques-
tions arising under the agreement can properly be tried therf', and, while
the pendency of that suit would not prevent litigation in this court, it is
to be considered in relation to this motion. Upon all the facts and cir-
cumstances as developed at the hearing upon the motion this is not a case
for a preliminary injunction.

ClIICAGO, R. L & P. Ry. Co. 'V. UNION PAC. Ry. Co. et al.

CHICAGO, M. & ST. P. Ry. Co. 'V. SAME. ['

(Circuit Oourt, D. Nebraska. July 27,1891.)

t. RAILROAD COMPANIES-LEASE-ExECUTION OF CONTRACT.
A contract giving one railroad trackage rights over part of the line of another com-

pany was signed and attested by the propel! officers of the latter company. It was.
- approved by the executive committee, which, under authority of the board of di-
rectors, exercised the powers of the board when it was not in session. Authority
to make such a delegation of power had been given to the board hy the by-laws,
and power to make such by-laws was given to the stockholders by the act of incorpo-
ration. At a regular meeting of the stockholders the contract was approved by all
the stockholders present, being two-thirds of the entire number. Held, that the
cOntract was snfficiently executed to bind the corporation, though it had never been
formally ratified by the board of directors, and though the notice of the stockhold-
ers' meeting made no mention of the contract.


