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In re KING.

(Circuit Court, W. D. Tennessee. August 1,1891.)

1. CONSTITUTIONAL LAW-FoURTEENTH AMENDMENT-SUNDAY LAWS-RELIGIOUS LIB-
ERTY.
The fourteenth amendment of the constitution of the United States has not abo

rogated the Sunday laws of the states, and establishedreligiolls freedom therein.
The states may establish a church or creed, and maintain them, so far as the fed-
eral constitution is concerned.

2. SAME-DuE PROCESS OF LAW.
When a state court of competent jurisdiction in due form has convicted the de-

fendant of a crime, the verdict and judgment are conclusive evidence of the fact
that it is, according to the law of the state, a crime to do the thing that was done,
when the question is whether or not it be a crime at common law; and it is due
process of law, under the fourteenth amendment of the federal constitution, if the
state court deprive the defendant of his liberty by imprisonment under a lawful
sentence upon such a conviction.

3. SAME-WORKI"G SUNDAY A NUISANCE-SEVENTH-DAY ADVENTISTS.
Whatever opinion the federal court in Tennessee may have upon the question

whether or not it be, at common law, an indictable nuisance in that state to work
on Sunday, whenever the defendant has been convicted by the state court upon
such an indictment, in due form oflaw, he cannot be discbarged upon hnbeas cor-
pus by the federal court, because the conviction itself is, for that case, the final and
conclusive evidence of the law of the state, necessarily so, by the common law it-
self; and therefore there has been due process of law in procuring the conviction
of a Seventh-Day Adventist who had conscientiously worked on Sunday from his
belief that Saturday was the Sabbath of the Christians, and not Sunday; and this,
although the federal court was of a contrary opinion as to the nuisance.

4. SAME-HABEAS CORPes-FEDERAL COURT INQUIRY-EvIDENCE-PROOF OF THE COM-
MON LAW.
'l'he federal court, upon habea8 corpus by a defendant convicted of crime in a

state court, proceeds to inquire independently whether the constitutional guaran-
ty of the fourteenth amendment has been violated, but in making the inquiry must
take the fact of conviction as evidence of the existence of an unwritten common
law that the thing done was a crime. The federal court cannot review and correct
any error of law or fact upon such a proceeding, and can only discharge the pris-
oner when it is shown that some fundamental principle has been violated, and not
a merely erroneous conviction secured. The guilty or the innocent would be alike
discharged upon the inquiry of the federal court, and under the same circumstances,
always. The guilt or innocence of the defendant)s not a legitimate inquiry in the
federal court.

On Habeas Corpus.
The petitioner, R. M. King, a citizen of Obion county, Tenn., was in-

dicted in the circuit court of that county for creating a common nuisance
by working on Sunday. He plowed in his fields on that day l he being
a farmer, and that his daily vocation. Being arrested and taken before
a justice of the peace, he was fined three dollars, repeatedly, under sec-
tion 2289, Code Tenn., (Mill. & V. Ed.,) which is the only legisla-
tion in Tennessee forbidding work on Sunday of this particular kind ..
These fines he paid, but continued to plow on Sunday as before. His:
neighbors had him indicted as a common nuisance, for a crime at com-
mon law, with the purpose of having him more severely punished for
the misdemeanor than the penalty under the statute. He proved that
he belonged to the religious sect of Seventh-Day Adventists, which de-
nies that there has been any divine sanction of the change from the sev-
enth to the first day of the week, and that he conscientiously and very
strictly observed always the seventh day, as required by the fourth
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commandment; that he was a poor man, and could not well give-tIp twa
days in the week from work; did not work near tlny p1aee of
worship, or disturb anyone engaged in worship by his work, which
was done in a secluded place; and he set up his right to religious free-
dom of thought as a defense, and relied upon the statute as exclusive of
all other offense or punishment; and denied, under his plea ofnot guilty,
that it was an offense at common law to plow in one's fields on Sunday.
The court having charged thejury that in Tennessee it is a nuisance at com-
mon law to work in one's fields on Sunday, and that the defendant's being
a Seventh-Day Adventist did not exempt him, he was convicted by the
jury, which fixed his fine at $75, and was committed to jail upon the sen-
tence of the court until the fine and costs were paid. He appealed to
the supreme court, taking, among others, exceptions to a very bitter and
denunciatory speech of the prosecuting attorney severely arraigning him
and his sect for its wickedness and immorality, comparing them to the
Mormons, etc. The conviction was affirmed, but without any written
opinion by the court, and the petitoner again sentenced to jail until the
fine and costs were paid. Thereupon he filed this petition for habea8
cOrptt8, allf'ging that he had been deprived of his liberty without due
process of law, denied the equal protection of the law, contrary to the
fourteenth amendment of the constitution of the United States, and de-
nied the religious freedom guarantied to him by the lederal constitution.
The sheriff of Obion county answered with the record of the proceedings
in the state court, and denied the illegality of the imprisonment. The
proof was taken before the circuit court of the United States, and sub-
stantially the same facts proved as those set out in the bill of exceptions
in the state court. The petitioner moved for his discharge upon the re-
turn of the sheriff, upon the same grounds as those mentioned in the
petition for habeas corpus.
Tho8. E. Richardson and Don M. Dickinson, for petitioner.
Smith & ColliC1', for respondent.

HA)1MOND, J. The petitioner, R. M. King, was in due form indicted
in the circuit court for Obion county, for that "he then and there un-
lawfully and unnecessarily engaged in his secular business and per-
formed his common avocation of life, to-wit, plowing on Sunday," which
:said working was charged to be "a common nuisance." Upon a formal
trial by a jury, he was convicted and fined $75, which conviction was,
upon appeal, affirmed by the supreme court, and, the fine not being
paid, he was imprisoned, all in due form of law. He thereupon sued
this writ of habeas cor'[lus, alleging that he is held in custody in violation
of the constitution of the United States, and the sheriff of Obion county
sets up in defense of the writ the legal proceedings under which he
has custody of the prisoner. The petitioner moves for his discharge
upon the ground that he is held inv-iolation of the fourteenth amend-
ment of the constitution. He proves that he is a Seventh-Day Adventist,
keeps Saturday according to his creed, and works .on Sunday for that
reason alone. The contention is"that there is not any law in Tennessee"
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to justify the conviction which was had, and that the procp.edings must
be not only in legal form, but likewise grounded upon a law of the state,
statute or common, making the conduct complained of by the indict-
ment an offense; otherwise the imprisonment .is arbitrary, and" without
due process of law," just as effectually within the purview of the fourteenth
amendment as if the method of procedure had been illegal and void.
If there be no law in Tennessee, statute or common, making the act of
working on Sunday a nuisance, then, indeed, the conviction is void, for
the amendment is not merely a restraint upon arbitrary procedure in its
form, bilt also in its substance, and, however strictly legal and orderly
the court may have proceeded to conviction, if the act done was not a
crime, as charged, there has been no "due process of law" to deprive
the person of his liberty. This is, undoubtedly, the of the ad-
judicated cases, and it is not necessary to cite them.
It is :llso true that congress has furnished the agi!;rieved person with a

remedy by writ of habeas corpus to enforce in the federal courts the re-
strictions of this amendment, and protect him against arbitrary impris-
onment, in the sense just mentioned; but it has not and could not con-
stitute those courts tribunals of review to reverse and set aside the con-
victions in the state courts that may be illegal in the senE\e that they are
founded on an erroneous judgment as to what the statute or common
law of the state may be. If so, every conviction in the state courts
would be reversible in the federal courts where errors of law could be as-
signed. To say that there an absence of any law to justify the prose-
cution is only to say that the court has erred in declaring the law to be
that the thing done is criminal under the law, and all errors of law im-
port an absence of law to justify the judgment. I do not think the
amendment or the habeas corpus act has conferred upon this court the
power to overhaul the decisions of the state courts of Tennessee, and de-
termine whether they have, in a given case, rightly adjudged the law
of the state to have affixed a criminal quality to the given act of the pe-
titioner.
It is urged that, if the judgment of conviction by the state court be

held conclusive of the law in the given case, the amendment and the act
of congress are emabculated, and there can be no inquiry in any case, of
value to him who is imprisoned, as to whether he is deprived of his lib-
erty without due process of law; that the federal court must, necessarily,
make an independent inquiry to see whether there be any law, statute
or common, upon which to found the conviction; or else the prisoner is
remediless under federal law to redress a violation of this guaranty of
the federal constitution. It is said that we make the same inquiry into
the law of the state under the fourteenth amendment that we do into the
law of the United States under the fifth amendment, containing precisely
the same guaranty against the arbitrary exercise of federal power, and
that the one is as plenary as the other; that this case does not fall within
the category of those wherein, by act of congress, the federal courts must
give effect to local law as declared by the state tribunals; and that, while
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:we may not review errors of judgment, we must, in execution of this
amendment, vacate, by discharge on habeas corpU8, any void judgment or
sentence,-made void by the amendment itself.
The court concedes fu'lly the soundness of this position, but not the ap-

plication ofit. It is quite difficult to draw the line ofdemarkation here
between a line of judgment that shall protect the integrity of the state
courts against impertinent review, and one that shall maintain the full
measure of federal power in giving eflect to the amendment; but, as has
been said in other cases of like perplexity, we must confine our efforts to dfl-
fine the power and its limitations within the boundaries required for the
careful adjudication of actual cases as they arise; and I think it more
important still that we shall not overlook the fact that we have a dual
and complex system of government, which fact of itself and by its nec-
essary implications m11st modify the judgment on such questions as this,
by conforming it to that fact itself; and we find here in this case an easy
path out of this perplexity by doing this. Let us imagine a state without
any common law, and only a statutory code of criminal law , and we have
an example at hand in our federal state, where we are accustomed to say
that the United States has no common law of crimes, and that he who ac-
cuses one of any offense must put his finger on some act of congress
denouncing that particular conduct as criminal. If we were making the
very inquiry so much argued in this case, whether it can be punishable
as a crime to work in one's field on Sunday, within the domain of fed-
eral jurisprudence, say under the fifth amendment, instead of the four-
teenth amendment, it would be easily resolved, and the prisoner would
be discharged, unless the respondent could point to a statute making it
so, and precisely according to the accusation or indictment. If such a
!;1imple condition of law existed in the state of Tennessee, we could have
no trouble with this case. But it does not. There we have a vast body
of unwritten laws, civil and criminal, as to which an entirely different
method of ascertaining what is and what is not the law obtains. What is
that method? It is not essential to go into any legal casuistry to de-
termine when a point of common law first arises for adjudica-
tion, the judges who declare it make the law, or only testify to the usage
or custom which wo call law , for it is equally binding in either case as a
declaration. 1 Bl. Comm. 69. The judges are the depositaries of that
law, just as the statute book is the depository of the statute law, and
when they speak the law is established, and none can gainsay it. They
have the power, forgrav.ereasons, to change an adjudication, and re-es-
tablish the point, even reversely, but generally are bound and do adhere
to the first precedent. This is "due process of law" in that matter.
Moreover, when the mooted point has been finally adjudicated between
the parties, it is absolutely conclusive as between them. Other parties,
in other cases, may have the decision reversed as a precedent for all sub-
sequent cases; but there is no remedy in that case or for that party, un-
less it may be by executive clemency, if a criminal case, against the errone-
ous declaration of the law. In that celebrated. "disquisition," as he calls
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it in the preface,; of Mr. Jefferson, in which he so angrily combats the
dictum of Sir MATTHEW HALE, that "Christianity is parcel of the laws
of England," he accurately expresses this principle in these words: "But
in later times wetake no judge's word for what the law is, further than
is warranted by the authorities he appeals to. His decision may bind
the unfortunate individual who happens to be the particular subject of it,
but it cannot alter the law." JetI'. Rep. (Va.) Append. 139. And Mr.
ChiefJustice CLAYTON, in his equally celebrated reply to Mr. Jefferson,
states that this the very point decided by the case cited from the Year
Books (34 Hen. VI. 38) by Mr. Jefferson, and misunderstood by him;
namely, that when the ecclesiastical court, in a case within its jurisdic-
tion, had decided a given matter, the common law of England recognized
it as conclusive, when collaterally called in question in the common-law
courts. State v. Chandler, 2 Hal'. (Del.) 553, 559.
But the application of this principle should not be misunderstood

here, and it should be remembered that ip a case like this we apply it
as a matter of evidence. The verdict of the jury, and the judgment of
the state circuit court thereon, and its affirmance by the supreme court
of Tennessee, (a mere incident this affirmance is, however, in the sense
we are now considering the principle,) is to us here, and to all elsewhere,
necessarily conclusive testimony as to what the common law of Tennessee
is in the matter of King's plowing in his fields on the Sundays mentioned
in the indictment, and proved in the record. As to the petitioner, whether
he be an unfortunate victim of an erroneous verdict and decision or not,
it is due process of law, and according to the law of the land, that he
shall be bound by it everywhere, except in a court competent to review
and reverse the verdict, and the judgment upon it; and, surely, it was
not the intention of the fourteenth amendment to confer upon this court,
or any other federal court of any degree whatever, that power. It was
due process of law for the jury, having him properly in hand, to render
the verdict, and for the court to pass judgment upon it; and the declara-
tion of the judges that to do that which he did was a common nuisance,
according to the common law of Tennessee, is conclusive evidence, as to
that act of his, that it was so. This is not holding that the federal courts
shall not, upon a habeas corpus, inquire independently as to whether the
act complained of was a crime as charged in the indictment or not, but
only that in making that inquiry, however independently, the verdict
and judgment, if the state court had jurisdiction and the procedure has
been regular, must be conclusive evidence on the point of law. It is not
binding like the decisions which are rules of property are binding, be-
cause our federal statute says they shall be,'uor like a matter of local law
which the federal courts administer, because it is local law and binding
between the parties,-these are inherently binding on us,-but binding
as we are bound by the unimpeachable testimony of a witness, as we are
bound by the conclusive evidence of a certificate of the secretary of state
that certain given words constitute a statute of the state, or by the printed
and al].thorized book of statutes, or by that judicial notice which we take
that certain given W9rds do constitute a statute, or as w(;} might, under



910 FEDERAL REPORTER, vol. 46.

SOn1€ circumstances, be bound by the oral testimony of witnesses as to
what is the law of a foreign state. In the very nature of the common
law, and, indeed, as that very "due process of law" after which we are
looking soconcernedly in this case, this principle is ti.mdamental. We
have no other possible method of ascertaining what is the common law
ofTennessee in this case than that of lookiilg to the verdict and judgment
as our witness of it. If we go to former precedents and other authorities,
like those of the opinions of the sages and text-writers, we do that which
no other court has power to do, in that case, except the court which had
pending before it the indictment and the plea of the defendant thereto,
making the technical issue as to what· the law of the case was, and we
usurp the functions of the trial judge and jury, or of the appellate court
having authority to review· the trial judge and jury. The guilt or inno-
cence of the petitioner cannot be in the federal court a legitimate inquiry;
either the guilty or the innocent would be alike discharged, on the habeas
corpus, under the same circumstances, always; and neither can be dis-
charged when the procedure is lawful and regular, however just or unjust
the conviction might Le. In the state court the question is-"Guilty or
Not Guilty," in its widest scope. In the federal court there is a nar-
rower and far less comprehensive inquiry, not like the other including
both these questions and all that it is possible to bring within any ad-
judication, but only this-Is the proceeding lawful and regular in its
relation to those essential and indispensable principles which are neces-
sary to secure "life, liberty, or property?"
. It is my opinion that this principle of establishing the common law by
the authoritative judgment of its jUdges reaches even further than this,
and that, evidentially, we are quite as conclusively bound, upon this
independent inquiry we are making, by the testimony of the decision
of Parker v. State, 16 Lea, 476, 1 S. W. Rep. 202, that it is a common
nuisance in Tern1essee, according: to its common law,to work on Sunday;
notwithstanding it somewhat ignominiously overrules, without mention"
ing it, the former precedents in that court of f:itatev. Lorry, 7 Baxt. 95;
because it is likewise a part of the principle itself that the Jast precedent
is controlling; and we do not, as sugggested by counsel, take this conflict
of precedent as authorizing an independent judgment, as we do in an
entirely different class of. cases involving the construction of contracts
inade by the state in the form of statutes. In that class of cases it is a
mere conflict of opinion as to the intention of the parties in using certain
words in their form of contract, generally as much open to the federal

state courts; where the conflictha:s resulted in diverse opinions;.
but here is not any such latitude of action because of the conclusive
effect Of a precedent at COUlmon law as evidence of the common law itself.
This is what the supreme court means when it says, in cases like this
and other cases there by writ of error from the state courts, that we are
bOund by the decisions of the state courts as to the criminal Jaws of the
state. Whether it bea question as 'to whether there be a commonclaw
crime or anoffehse under'tlle proper construction of a doubtful statute,
or whether the constitutron of thfi'state has been properly construed, it.
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ii;l all the same. In re Duncan, 139. U. 8.449, 11 Sup. Ct..Rep. 573;
Leeper v. Texas, 139U. S. 462, 467, 11 Sllp., Ct. Rep. 577; In re Con-
verse, 137 U. S. 624,11 Sup. Ct. Rep. 191; Edldwin v. State; 129 U. S.
52,9 Sup. Ct. Rep; 193; and numerous other cases of like import might
be cited. The result of them aU is that in enforcing the fourteenth
all1endment the federal courts will confine themselves to the function
of seeing that the fundamental principle that the citizen shall not be.
arbitrarily proceeded against contrary to the usual course of the law in
such cases, nor punished without authority of law, nor unequally, and
the like, shall not be violated in any given case; but they will not sub-
stitute their judgment for that of the state courts as to what are the
laws of the state in any case. A proper adjustment of the· two parts of
our dual system of government requires this, and the utmost care should
be taken not to impair the rightful operations of the state government,
although they may, in a given case, appear to have wrought injustice or
oppressibn. No government is free from such misfortunes occasionally
arising, nor should they ever provoke the greater misfortune of the usur-
pation of unauthorized power by either of the branches of our system,
state or federal. This view oUhe case disposes of it, for when the peti-
tioner was, by lawful process, arraigned upon indictment, and by lawful
trial convicted of a crime in a court having the lawful right to declare
his conduct to have been a crime, he has had "due process of law," and
has been made to suffer "according to the law of the land," albeit the
court may have made a mistake of fact or law in the progress of that
particular administration of the "law of the land." That mistake we
cannot nor can any court after final judgment; and this itself is
one of the fundamental principles, essential to be preserved as one of the
elements of that "due process of law," secured by the fourteenth amend-
ment.
Perhaps this judgment should end here, and that, technically, noth-

ing more should be said. Yet it may be due to counsel to give some re-
f'ponse to their extended and really very able arguments upon other ques-
tions which they think are involved, and which they wish to have de-
cided in this case. As we do not refuse their motion to discharge the
petitioner because of any want of jurisdiction, but on)y because we de-
cide that he has not been convicted without due process of )aw, as he
alleges, it may not be improper, and, at least, it will emphasize oUl" ju-
dicial allegiance to the principle already adverted to of the conclusive-
ness, as a matter of evidence, of the verdict against him, if we say that
but for that allegiance we should have no difficulty in thinking that King
has been wrongfully convicted. Not because he has any guaranty under
the federal or state constitutions against a law denouncing him and pun-
ishing him for a nuisance in working on Sunday, for he has not. It
was a belief of Mr. Madison and (lther founders of our governmebt that
they had practically established absolute religious freedom and exemp-
tion from persecution for opinion's sake in matters of religion; but while
. they rhade immense strides in that direction, and subsequent progress in
freedoihofthought has advanced the liberalism of the concepliun these
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founders had, as a matter of fact they left to the states the most absolute
power on the subject, and any oqhem might, if they chose, establish a
creed and a church and maintain them. The most they did, as they con-
fessed, was to set a good example by the federal constitution, and hap-
pily that example has been substantially followed in this matter, and by
no state more thoroughly than Tennessee, where sectarian freedom of re-
. ligious belief is guarantied by the constitution; not in a sense argued
here, that King, as a Seventh-Day Adventist, or some other as a Jew, or
yet another as a Seventh-Day Baptist, might set at defiance the preju-
dices, jf you please, of other sects having control of legislation in the mat-
ter ofSunday observances, but only in the sense that he should not him-
self be disturbed in the practices of his creed, which is quite a different
thing from saying that in the courseof his daily labor, disconnected with
his religion, just as much as other people's labor is disconnected with
their religion, labor not being an acknowledged principle or tenet of re-
ligion by him, nor generally or anywhere, he might disregard laws made
in aid, if you choose to say so, of the religion of other sects. We say
not acknowledged by him, because, although he testifies that the fourth
commandment is as binding in its direction for labor on six days of the
week as for rest on the seventh, he does not prove that that notion is held
as a part of the creed of his sect, and religiously observed as such, and
we know, historically, that generally it has not been so considered by
any religionists or their teachers. But if a non-conformist of kind
should enter the church of another sect, and those assembled there were
required, everyone of them, to comply with a certaincerell1ony, he could
not discourteously refuse because his mode was different, or because he
did not believe in the divine sanction of that ceremony, and rely upon
this constitutional guaranty to protect his refusal. We do not say Sun-
day observance may be compelled upon this principle, as a religious act,
but only illustrate that the constitutional guaranty of religious freedom
does not afford the, measure of duty ,under such circumstances, nor does
it any more, it seems to us, protect the citizen in refusing to conform to
Sunday ordinances. It was not intended to have that effect any more
than under our federal constitutiQIJ., the polygamists may defy the Chris-
tian laws against bigamy upon the ground of religious feeling or senti-
ment, the freedom of which has been guarantied. Nor do we believe King
was wrongfully convicted, because Christianity is not a part of the law
qf the land; for, in the sense pointed out by Mr. Chief Justice CUYTON
in State v. Chandler, supra, and more recently by Dr. Anderson, a clergy-
man before the Social Science AF'sociation, (20 Alb. Law J., 265, 285,)
it surely is; but not in the dangerous sense so forcibly combated by Mr.
JefferSon and other writers following him in the controversyover it. The
fourth commandment is neither a part of the common law or the statute,
and disobed!ence to it is not, by law; an,d certainly the sub-
,stitl}tion of the first day of week for the seventh as a part, of the com-
xnandment has not been accOluplished by municipal process, and
stitution is not binding as such.' The danger that lurks in this applica-
tion of the aphorism has been noted by every intelligent writer under
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my observation. ahd all agree that this commandment, either in its
inal 10rm, as practiced by petitioner, or in its substituted application to
the first day of the week, is not more a part of our common law than the
dodrine of the Trinity or the Apostles' creed. Nevertheless, by a sort
of lactitiolls advantage, the observers of Sunday have secured the aid of
the civil law, and adhere to that advantage with great tenacity, in spite
of the clamor for religious frE'edom and the progress that has been made
in the absolute separation of church and state, and in spice of the strong
and merciless attack that has always been ready, in the field of contro-
versial theology, to be made, as it has been made here, upon the claim
for divine authority for the change from the seventh to the first day of
the week. Volumes have been written upon that subject, and it is not
useful to attempt to add anything to it here. We have no tribunals for
its decision, and the efforts to extirpate the advantage above mentioned
by judicial decision in favor of a civil right to disregard the change seem
to me quite useless. The proper appeal is to the legislature. For the
courts cannot change that which has been done, however done, by the
civil law in favor of the Sunday observers. The religion of Jesus Christ
is so interwoven with the texture of our civilization, and everyone of its
institutions, that it is impossible for any man, or set of men, to live
among us, and find exemption from its influences and restraints. Sun-
day observance is so essentially a part of that religion that it is impossi-
ble to rid our laws of it, quite as impossible as to abolish the custom we
have of using the English language, or clothing ourselves with the gar-
ments appropriate to our sex. The logic of personal liberty would allow,
perhaps demand, a choice of garments, but the choice is denied. So civil
or religious freedom may stop short of its logic in this matter of Sunday
observance. It is idle to expect in government perfect action or harmony of
essential principles, and whoever administers, whoever makes, and who-
ever executes the laws must take into account the imperfections, the pas-
sions, the prejudices, religious or other, and the errings of men because of
these. We cannot have in individual cases a perfect observance ofSunday ,
according to the rules of religion; and, indeed, the sects are at war with
each other as to the modes of observance. And yet no wise man will say
that there shall be therefore no observance at all. Government leaves the
warring sects to observe as they will, so they do not disturb each other;
and as to the non-observer, he cannot be allowed his fullest personal
freedom in all respects. Largely, he is allowed to do as he pleases, and
generally there is no pursuit of him, in these days, as a mere matter of
disciplining his conscience; but only when he defiantly sets up his non-
observance by oste)]latious display of his disrespect for the feelings or
prejudices of others.
If the human impulse to rest on as many days as one can have for rest

from toil is not adequate, as it usually is, to secure abstention from daily
vocations on Sunday, one may, and many thousands do, work on that
day, without complaint from any source; but if one ostentatiously labors
for the purpose of his distaste for or his disbelief in the cus.
tom, he may be made to suffer for his defiance by persecutions, if you

v .46F.no.14-58
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call them so, on thepart ofthe grejl.t ,majority, compelhim, to
rest. when they rest, as it does in 'mailY other to
yi'eld jndividuaI tastes to the public taste, sometimes by positive law,
and by a universal public opinion and practice far more po-
tentialthan a formal statute,. T,here is scarcely any man who has not
had to yield something to this law of the majority, which is itself a uni-
versallaw, from which we cannot escape in the name of equal rights or
civil liberty . As before remarked, one may not discard his garments,
and appear without them, or in those not belonging to the sex, and this
illustration is used rather than others Jrequently given, based on the laws
of sanitation, education, immoral practiees, cruelty, blasphemy, and the
like, because it seems somewhat freer from the inherent element of in-
. jUrY to others, and contains likewise the element of a selection that would
seem to be harmless in itself; so that it illustrates, pertinently, that one
must observe the general custOm as to a day of public rest, just as he
must reasonably wear the garments of his sex selected by general custom.
Therefore, while out of our 64,000,000 of people there are a compara-
tively very few thousands who prefer the seventh day to the first as a day
of rest and for religious observances, according to the strict letter of the
commandment, and who, possibly with good reason, resent the change
that has been made as being without divine sanction, the fact remains
that the change has been made by almost universal custom, and they
must conform to it so far as it relates to its quality as a day of public
rest.
And here it may be noted that sometimes too little heed is given in

the consideration of the question to this quality of associated rest from
labor. It is not altogether an individual matter of benefit from the rest,
for undoubtedly to each individual one day of the seven would answer
as well as another, but it is the benefit to the population of a general and
aggregate cessation from labor on a given day, which the law would se-
cure, because for good reason, no doubt, found in our practice of it, it is
beneficial to the population to do this thing, and they have established
the custom to do it. 'rhe fact that religious belief is one of the founda-
tions ofihe custom is no objection to it, as long as the individual is not
compelled to observe the religious ceremonies others choose to observe in
connection with their rest days. As we said in the outset, not one of
our laws or institutions or custorris is free from the influence of our re-
ligion, and that religion has put our race and people in the very front
of all nations in everything that makes the human rq.ce comforta,ble and
useful in the world. This very principle of religious freedom is the
prodnct of our religion, as all of our good customsare, and ifit be de-
sirable to extend that principle to the ultimate condition that no man
shall be in the least restrained, by law or public opiniot\? in hostility to
religion itself, or in the exhibition of individual eccentricities orprac-
iices of sectarian peculiarities of religious observances of any kind,. or be
fretted with laws colored by any religion that is distastE)(ul to anybody,
1hose who desire that condition must, necessarily, await its growth into
, that enlarged application. But the courts cannot, in cases like this, ig-



IN RE KING. 915

nore the existing customs and laws of the masses, nor their prejudices
and passions even, to lift the individual out of the restraints surround-
ing him because of those customs and laws, before the time has come
when public opinion shall free all men in the manner desired. There-
fore it is that the petitioner cannot shelter himself just yet behind the
doctrine of relill;ious freedom in defying the existence ofa law, and its ap-
plication to him, which is distasteful to his own religious feeling or fa-
naticism, that the seventh day of the week, instead of the first, should
be set apart by the public for the day of public rest and religious prac-
tices. That is what he really believes and wishes, he and his sect, and
not that each individual shall select his own day of public rest and his
own day of labor. His real complaint is that his adversaries on this
point have the advantage of usage and custom, and the laws founded on
that usage and custom, not that religious freedom has been denied to
him. He does not belong to the class that would abrogate all laws for a
day of rest because the day of rest is useful to religion, and aids in main-
taining its churches, for none more than he professes the sanctifying in-
flUEmce of the fourth commandment, the literal observance of which by
himself and all men is the distinguishing demand of his own peculiar
sect. His demand for religious freedom is as disingenuous here as is
the argument of his adversary sects that it is the economic value of the
day of rest, and not its religious character, which they would preserve
by civil law. The truth is, both are dominated by their religious con-
troversy over the day, but, like all other motives that are immaterial in
the administration of the law, the courts are not concerned with them.
Malice, religious or other, rnay dictate a prosecution, but if the law has
been violated this fact never shields the law-breaker. Neither do the
courts require that there shall be some moral obloquy to support a given
law before enforcing it, and it is not necessary to maintain that to vio-
late the Sunday observance custom shall be of itself immoral, to make
it criminal in the eyes of the law. It may be harmless in itself, because,
as petitioner believes, God has not set apart that day for rest and holi-
ness, to work on Sunday, and yet if man has set it apart, in due form,
by his law, for rest, it must be obeyed as man's law, if not as God's law;
and it is just as evil to violate such a law. in the eyes of the world, as
one sanctioned by God,-I mean just as criminal in law. The crime is
in doing the thing forbidden by law, harmless though it be in itself.
u. S. v. Jackson, 2.5 Fed. Rep. 548; In re Coy, 31 Fed. Rep. 794, 127
U. S. 731, 733,8 Sup. Ct. Rep. 1263. Therefore all that part of the
argument that it is not hurtful in itself to work on Sunday, apart from
the religious sanctity of the day, is beside the question; for it may be
that the courts would hold that repeated repetitions of a violation of law,
forbidding even a harmless thing, could be a nuisance, as tending to a
breach of the peace. 2 Bish. Crim. Law, § 965; 1 Bish. Crim. Law, §
812. Neglecting to do a thing is sometimes a nuisance. 1 Russ. Crimes,
318. That is to say, a nuisance might be predicated of an act harmless
in itself, if the will of the majority had lawfully forbidden the act, and
rebellion against that will would be the gravamen of the offense,-or, to
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express it otherwise, there is in one sense lj. certain immorality in refus-
ingobedience to the laws of one's country, suhjection to which God him-
self has enjoined upon us.
But whatever plenary power may exist in the state to declare repeated

violations of its laws and the usages of its people a nuisance and criminal,
until the case of Pa;rker v. State, supra, and until this case of King, to
which we yield our judicial obedience, there seems not to have been any
law, statute or common, declaring the violation of the statutes against
working on Sunday a common nuisance. Mr. Chief Justice RUFFIN has
demonstrated, we think, that there was no such common law of the
mother state of North Carolina, from which we have derived our com-
mon law and these Sunday statutes. Mill. & V. Code, §§ 2009-2013,
2289; Act 1741 (N. C.:) 1 Scott, Rev. 55, 795; Car. & Nich. 638;
State v. Williams, 4 Ired. 400; State v. Broolcsbank, 6 Ired. 73. The case
of State v. Lorry, 7 Baxt. 95, is in accordance with these authorities;
and I may say that, with some patience, I have traced as far as I have
been able the common-law authorities, and, if the judgment rested with
me, should say that there is not any foundation in them for the ruling
that it is a common-law nuisance to work in one's fields on Sunday; and
the supreme court of North Carolina so decided. MAUl,E, J., said in

v. West Derby, 2 C. B. 74, that "in the time of Charles II. an
act of parliament passed providing that certain things that formerly
might have been done on Sun<1ay should no longer be done on that day,
all other things being left to the freedom of the common law." This act
was not adopted by North Carolina or by Tennessee as part of their com-
mon law, but was by North Carolina, and afterwards by Tennessee, sub-
stantially re-enacted, and is the foundation of our Sunday laws. The
precedent for a common-law indictment taken by Chitty from a manual
known as the "Circuit Companion" was omitted from subsequent editions.
2 Chit. Crim. Law, (6th Ed.) 20, and note. And while many American
courts have laid hold of the statements in the old text-writers that such
an indictment was known at common law, and upon their authority sub-
sequent writers have proceeded to state the text-law to be so, it is quite
certain that no adjudicated case in England can be found to establish the
statement that, strictly and technically, there was any such offense
known to the common law. In this sense it may be said that King
was wrongfully convicted,. the State v. Lorry wrongfully overruled,
and Parker v. State wrongfully decided; but it does not belong to this
court to overrule these decisions, and it does belong to the state court to
make them, and King's conviction under them is "due process of law."
Remand the prisoner.
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SENDING OBSCENE LETTER THROUGH THE MAILS.
A person cannot be convicted of mailing an obscene letterwhen the onlyevidflnce

that it was deposited in the mail is his uncorroborated confession.

At Law.
Trial of 'Villiam J. Boese for sending an obscene letter through the

nlluls contrary to Act Congo Sept. 26, 1888. The district attorney of-
fered to prove that the letter was obscene; that it was placed in the
hands of a local oflicer; that the envelope did not accompany the letter,
and that the prosecution would be unable to produce any evidence of the
name of the lady to whom it was addressed; that the officer, by mpans
of a decoy letter, discovered defendant, who, in the presence of three
officers, voluntarily confessed that he wrote the letter, and depositedlt
in the mails. Defendant's counsel moved for an acquittal on the ground
that the offered evidence, if true, would be insufficient to justify a con-
viction. The court directed the jury to return a verdict of not guilty.

C. A. Shurtleff, Asst. U. S. Atly.
Carroll Cook, for defendant.

HOFFMAN, J. Whether the depositing of an obscene letter in the post-
office with no address to it at all would constitute an offense under that
act of June 18, 1888, amending section 3893, Rev. 81. U. S., it is not
necessary now to decide. I do not contend or suppose that the sole ob-
ject of the act was to protect the feelings of parties to whom the obscene
letter might be addressed. I do not think it was to protect the post-
office clerks, either, from being contaminated by reading such objection-
able communications. I suppose, though, that, should it appear that
a man had a mistress or other person, and that they indulged in such
letters and corresponded with each other, and each were sending the
letters without objection, and in fact pleasure, I think they could be
both indicted and punished for using the mails and carrying on the cor-
respondence. It is not necessary that the feelings of the party to whom
it is addressed be lacerated; nor would the fact that it was a pleasure
and gratification to the person to receive it,-that would not absolve the
prisoner from punishment for sending it on through the mail. But all
the cases seem to show that further proof must be exacted in additiun
to the confession, and there must be corroborative circumstances, not
amounting by themselves to absolute proof, but taken with the confes-
sion, and be sufficient to satisfy the jury beyond a reasonable doubt
that a crime has been committed, and that the prisoner is the guilty
person; because, if full proofs of the commisaion of crime were exacted,
they might not be sufficient of themselves, wholly irrespective of the
confession, to establish beyond a doubt that the crime has been com·
mitted; but in some way the jury has got to be satisfied, either by con·


