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ARMSTRONG v. BRoLASKI.
(Circuit Court, E. D. Missourt, E. D. June 22,1

1. Carcrs—Loss—Buir BY INDORSEE—WITHDRAWAL OF FuNDs.

Defendant gavea check signed by him as “Agent.” He did not disclose for whom
he was acting as agent, if for any one, and he afterwards withdrew the money de-
posited to himself, as agent, and deposited it to his individual account. Held,that
an action by an indorsee who had lost the check was properly brought against de-
fendant individually as drawer. ’

2. SAME—LIABILITY OF DRAWER.

Defendant having received full credit from the payee, and the indorsee being a
bolder for value, defendant, on withdrawing the funds, became liable to the In-
dorsee for the amount of thecheck, without presentment or notice of non-payment.

3. SAME—DEFENSES.
Directions of defendant to the bank to pay checks drawn by him as agent from
his individual account will not avail agaiust a suit by the indorsee without notice
thereof to him,

At Law.

The case made by the evidence is as follows: Defendant on April 4,
1887, drew a check on the St. Louis National Bank, payable to the or-
der of H., S. & H., a Boston firm, and remitted the same to them in
payment of an account. The check was signed, “II. Brolaski, Agent.”
It was deposited by the payees in a Boston bank, and by the latter was
indorsed for value to the Fidelity National Bank of Cincinnati, by which
latter bank it was remitted to a St. Louis bank for collection. It was not
paid when presented to the St. Louis National Bank, becaunse it had not
been properly indorsed by the payees, although the latter had received
full value for the same when they deposited it. After the payees had
properly indorsed the check at the request of the Fidelity Bank, it was
again remitted by the latter to its St. Louis correspondent for collection,
but was lost in the mail. It was so lost about May 5, 1887. Some
time after the loss of the check, the receiver of the Fidelity Bank, which
had in the mean time become insolvent, advised the defendant of the
loss, and requested him to draw a duplicate check, which he failed to
do; and some months thereafter he withdrew all the money then on de-
posit with the St. Louis National Bank to the credit of “ H. Brolaski,
Agent,” and deposited it to the credit of “H. Brolaski.” When the ac-
count was so changed by the defendant, it appears that he gave direc-
tions to the St. Louis National Bank to pay all outstanding checks drawn
by “H. Brolaski, Agent,” out of moneys deposited to the credit of “I.
Brolaski,” but, if any notice of such direction was given to the holders
of outstanding checks, the fact does not appear. This suit was filed
in August, 1890, after the account of “H. Brolaski, Agent,” with the
St. Louis National Bank had been closed. The proof does not show
for whom Brolaski was acting as agent (if for any one) at the time the
check was drawn.

J. C. Orrick and Horton Pope, for plaintiff,

R. J. Delano, for defendant.
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TaAYER, J., (after stating the facts as above.) 1. The first question to
be considered is whether this action is brought against the drawer of
the lost check. Inasmuch as defendant did not disclose by his signa-
ture to the check for whom he was acting as agent, if for any one, and
inasmuch as the proof shows that he subsequently treated the deposit
against which the check was drawn as his own, by withdrawing it and
depositing it to the credit of H. Brolaski, I must conclude that defend-
ant in drawing the check was acting for himself, and not as agent for
some other person.

2. The next question is whether the defendant is liable, assuming
that the action is properly brought against him as drawer? The Fidel-
ity Bank was the holder of the check for value at the time it was lost
in the mail. Defendant has received full credit for the amount of the
check in hisg account with H., 8. & H., in whose favor it was drawn,
and on the state of facts above disclosed the plaintiff has no recourse
against prior indorsers. It is well settled that the drawer of a check,
who withdraws the fund against which the same is drawn, thereby ren-
ders himself personally liable to the holder of the check for the amount
thereof without presentment to the drawee, and without notice of non-
payment. The drawer of a check is not entitled to presentment or no-
tice, when by his own act he has rendered presentment useless. Daniel,
Neg. Inst. § 1596, and citations.

3. Some stress was laid on the fact that defendant ordered all checks
signed, “H. Brolaski, Agent,” to be paid out of money standing to the
credit of IL. Brolaski, but I am compelled to regard that fact as imma-
terial. To entitle a bank to pay a check out of a given deposit, the
check should bear the signature of the depositor in precisely the same
form that the deposit is entered on the bank’s books. Id.§ 1612, and
citations. I have no doubt that the directions given by Brolaski were
ample to protect the bank in paying the lost check out of his account,
if it had been presented, but, to render such directions of any avail as
against the plaintiff, he should have had notice that such directions had
been given. Upon the whole, I conclude that the defendant made him-
self liable to the plaintiff by withdrawing the deposit, and there seems
to be no necessity of requiring the plaintiff to give bond as a condition
of recovery, as the loss occurred so long ago, and the check was so in-
dorsed that no one can acquire a title thereto. Judgment will be en-
tered for $327.50, with interest only from this date, June 22, 1891.
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In re Kixnag.
(Circuit Court, W. D. Tennessee. August 1,1891.)

1. CoNSTITUTIONAL LAw— FOURTEENTH AMENDMENT—SUNDAY LAws— ReLIGIOUS LiB-
ERTY.

The fourteenth amendment of the constitution of the United Btates has not ab-
rogated the Sunday laws of the states, and established religious freedom therein.
The states may establish a church or creed, and maintain them, so far as the fed-
eral constitution is concerned.

2. SamME—DUE Process or Law.

When a state court of competent jurisdiction in due form has convicted the de-
fendant of a crime, the verdict and judgment are conclusive evidence of the fact
that it is, according to the law of the state, a crime to do the thing that was done,
when the question is whether or not it be a crime at common law; and it is due
process of law, under the fourteenth amendment of the federal constitution, if the
state court deprive the defendant of his liberty by imprisonment under a lawful
sentence upou such a conviction.

8. SAME—WORKING ON SUNDAY A NUISANCE—SEVENTH-DAY ADVENTISTS.

Whatever opinion the federal court in Tennessee may have upon the question
whether or not it be, at common law, an indictable nuisance in that state to work
on Sunday, whenever the defendant has been convicted by the state court upon
such an indictment, in due form of law, he cannot be discharged upon habeas cor-
pus by the federal court, because the conviction itself is, for that case, the final and
conclusive evidence of the law of the state, necessarily so, by the common law it-
self; and therefore there has been due process of law in procuring the conviction
of a Seventh-Day Adventist who had conscientiously worked on Sunday from his
belief that Saturday was the Sabbath of the Christians, and not Sunday; and this,
although the federal court was of a contrary opinion as to the nuisance.

4. SAME—II:IABEAS CorPCS—FEDERAL COURT INQUIRY—EVIDENCE—PROOF OF THE CoMm-
MON Law.

The federal court, upon habeas corpus by a defendant convicted of crime in a
state court, proceeds to inguire independently whether the constitutional guaran-
ty of the fourteenth amendment has been violated, but in making the inguiry must
take the fact of conviction as evidence of the existence of an unwritten common
law that the thing done was a crime. The federal court cannot review and correct
any error of law or fact upon such a proceeding, and can only discharge the pris-
oner when it is shown that some fundamental principle has been violated, and not
a merely erroneous conviction secured. The guilty or the innocent would be alike
discharged upon the inquiry of the federal court, and under the same circumstances,
always. The guilt or innocence of the defendant,is not a legitimate inquiry in the
federal court.

On Habeas Corpus. ‘

The petitioner, R. M. King, a citizen of Obion county, Tenn., was in-
dicted in the circuit court of that county for ereating a common nuisance
by working on Sunday. He plowed in his fields on that day, he being
a farmer, and that his daily vocation. Being arrested and taken before
a justice of the peace, he was fined three dollars, repeatedly, under sec-
tion 2289, Code Tenn., (Mill. & V. Ed.,) which is the only legisla-
tion in Tennessee forbidding work on Sunday of this particular kind..
These fines he paid, but continued to plow on Sunday as before. His
neighbors bad him indicted as a cormmon nuisance, for a crime at com-
mon law, with the purpose of having him more severely punished for
the misdemeanor than the penalty under the statute. He proved that
he belonged to the religious sect of Seventh-Day Adventists, which de-
nies that there has been any divine sanction of the change from the sev-
enth to the first day of the week, and that he conscientiously and very
strictly observed always the seventh day, as required by the fourth



