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Tur STATE oF CALIFORNIA,
StvpsoN et al. v. THE STATE oF CALIFORNIA.
THE BARKENTINE PORTLAND.

Paciric Coast 8. 8. Co.v. THE BARRENTINE PORTLAND.

(District Court, N. D. California. November 27, 1889.)

1. COLLISION—BETWEEN STEAM AND SAIL—EVIDENCE.

A steamer and barkentine collided on a clear night, either because of the failure
of the steamer to see the barkentine’s red light, or because of the absence of such
light. The testimony as to whether such red light was burning brightly at the
time was irreconcilably conflicting. It appears that the mate of the barkentine had
taken down the red light to clean and trim it. He testified that this was done more
than an hour before the collision, but he had previously stated that it was done
within half an hour of the collision, Thkere werethree men on watch on the steamer,
ncne of whom saw the red light until a minute before the collision. The steamer’s
lights were plainly visible from the barkentine. Held, that the proponderance of
the evidence showed that the collision was caused by the barkentine’s failure to
keep her red light brightly burning.

2. SAME—EMERGENCY.

The fact that the steamer, after discovering the barkentine’s red light, kXept on
her course in the attempt to cross the bow of the barkentine, which attempt very
nearly succeeded, does not show negligeunce, since in such an emergency the cap-
tain of the steamer might use his judgment as to the best means of avoiding a col-
lision.

8. S.uME—DUTY OF STEAMER.

A steamer is not obliged to moderate her speed on sighting a vessel sailing on
the sturboard tack in the night, when such vessel's red light is not visible, since
in such case the sieamer may infer that the vessel’s course is pa;allel to its own.

In Admiralty. e T e
Edward W. Mchw for A. M. Simpson et al.
McAllister & Bergin, for the State of California.

Horrman, J.  On the morning of April 7, 1886, alittle after 4 o’clock
A. M., a collision occurred between the steam-ship State of California
and the barkentine Portland, a short distance from the entrance to this
port. The night was dark but clear. The Point Bonita, Point Reyes,
and Fort Point lights were plainly visible. Kach vessel was perfectly
apprised of her position. They were bound in. The steamer was pur-
suing her direct and usuval course towards the entrance of the harbor.
The barkentine had, some hours before the accident, tacked, and was
standing off on a course to the westward of north, probably waiting for
daylight before entering the harbor. The wind was N. E., or perhaps
a little to the northward of that point. Her course was about N. by
W. She was, therefore, close-hauled on her starboard tack. The course
of the steamer was a little to the northward of E. by N. The vessels
were thus approaching each other on courses which were not far from at
right angles to one another. The steamer was struck by the barkentine
on the starboard side abaft the beam, while endeavoring to cross the
bows of the latter. It is obvious that, if the lights required by law had
been displayed by the vessels, and if they had been navigated with or-
dinary skill and care, no collision could have taken place. One or both
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of the vessels must, therefore, have been in fault. The proofs are very
voluminous. I have examined and considered them with the more care,
as the United States local ingpectors and the supervising inspector ap-
pear to have differed in opinion as to the vessel to which responsibility
for the accident should attach. I think the solution of this question
will depend upon the answer to be given to a single inquiry: Did the
barkentine display her red light in such a condition as to brightness,
and at such a time before the collision, as would have enabled the
steamer with proper diligence to have avoided the accident? As to the
steamer’s lights, there is no dispute. These were of more than ordinary
size and brilliancy. Her white head-light was seen and recognized by
the barkentine at least 15 ‘minutes before the collision, and when she
was several miles distant. A few minutes afterwards her green light was
observed, and subsequently, and just before the collision, her red and
even her saloon lights became visible. The witnesses on the part of the
barkentine unanimously declare that the lights on board of her were burn-
ing brightly, but of these three men were below up to the moment of the
collision. . They were roused by the shouting of the men on deck, when
the steamer was close upon them. If the barkentine'slights were propetly
constructed and set, and burning brightly, the steamer must have been
guilty of gross and inexcusable negligence in failing to see the red light, and
to alter her course accordingly. If, on the other hand, the barkentme s red
light did not become v1s1b]e until too late to avoid the co]hslon the steamer
is blameless The night was sufficiently clear to permit the harbor lights
to be distinctly seen, and even the steamer’s head-light, at a distance of
three or four miles. If the barkentine’s red light was not seen by the
steamer in time to avoid the collision, it must have been because it was
not set, or was dim, or else because the steamner failed to exercise proper
diligence, The testimony being irreconcilably conflicting we are driven
to attempt to arrive at the truth by an estimate of probabilities. It is
the well-known, and, I believe, invariable, practice of the commanders
of the large passenger steamers on this coast to station themselves on the
bridges of these vessels when entering the harbor, and to remain there
until extraordinary diligencé becomes unnecessary. Capt. Dedney, the
master of the State of California, a skillful and experienced officer, was
accordmg]y on the bridge from the time Point Bonita light'was made
until the moment of collision. - The second mate, the officer of the deck,
was with him, and a lookout was duly stationed forward. =~ That they
were vigilant may be inferred from the fact that a sail on the starboard
bow was discovered and reported; but nolight could be detected. Capt.
Dedney therefore concluded that the vessel was bound in on a course not
iar from parallel to his own. He therefore kept on his course. It was
hot, he says, until a minute befere the collision, and when too late to
.avoid it, that he saw a dim red light, which apprlqed him that the ves-
sels were stearmg on converging courses. . On board of the barkentine,
‘the only persons on deck were the mate, Peterson, and three men,—
two of them Russian Fins, and a third named Mullane. It may seem a
a little singular and inconsistent with the habitual heedlessness of sea-
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men before the mast that they were all careful to observe, and are now
able to testify that the lights were burning brightly. But if, as they
say, they directed their attention to their own lights after the steamer’s
headlight was observed, their doing so was perhaps not unnatural. But
it is more singular that all those who were below and rushed on deck at
the very moment of the collision, and when the vessel. had been so in-
jured that she would have sunk had she not been lumber-laden, also di-
rected their attention to the lights, and are prepared to swear positively
that they were burning brightly.

There are some points in the mate’s deposition which deserve atten-
tion. He states that he observed that the red light was burning dimly.
He therefore took it down, and into the cabin and pantry, where he
trimmed the wick, wiped off the glass, and replaced the light. Tt is
remarkable that no one of the crew observed this important incident, or,
if they did, they have not mentioned it. Peterson testifies that it oc-
curred more than an hour before the collision. But he seems to have
made a statement or declaration, which was reduced to writing at Hull,
England, to the effect that the collision occurred “at 3:35 by our clock,”
and that he took the light down “after three o’clock.” He adds, in the
same statement, that he took down the light after the steamer’s green
light appeared. 1In his deposition taken in this suit he testifies that his
declaration at Hull was incorrect, or incorrectly taken down, and that
in fact he trimmed and replaced the light long before the steamer’s lights
were discovered., Which of these statements is true it is impossible to
determine with certainty. If it be true that he took thelight down after
the steamer’s green light became visible, and he was occupied in trim-
ming, wiping it off, and resetting it some eight or ten minutes, as seems
not unlikely, the failure of the steamer to observe it during the brief but
critical interval in which she could have altered her course or stopped
and backed is explained. The omission of the other witnesses to make
any mention of the fact is significant, if not suspicious.

One other circumstance, though of no great importance, deserves men-
tion, as it seems to indicate carelessness or laxity of discipline on the
part of the barkentine. From the moment the steamer’s head-light was
discovered it must have been apparent to the mate of the barkentine that
the steamer was bound in, and that the two vessels were un converging
courses which might bring them together; and yet the master of the
barkentine was suffered to sleep undisturbed in his cabin, and was only
aroused by the shouting of the men when the collision wag imminent
and inevitable. The lights of the barkentine are stated to have been the
customary regulation lights; but neither they nor similar ones are pro-
duced in court to establish beyond controversy their sufficiency.

The foregoing is, I believe, a correct summary of the testimony bear-
ing on the controverted point on which the decision of the cause must
turn. Its solution depends, as before observed, upon an estimate of
probabilities, Which is the more likely? That the red light was taken
down by Peterson to be trimmed after the green light of the steamer
came in view, as he is said to have stated in his declaration at Hull, or
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that for some other reason the light was burning dimly; or, on the other
hand, that it was burning brightly, and that the master and mate of the
steamer, and especially the former, after being apprised of the proximity
of a sailing vessel, were so negligent as to fail to discern the plainly visible
red light of an approaching vessel, which it was the principal business
of the master, when he took his station on the bridge, to look out for and
detect at the earliest moment? It may be that the captain and mate
were so impressed with the idea that the course of the vessel, whose sail
they had discovered, was parallel to their own, that they paid no further
attention to her. But they were accurately apprised of their position.
The harbor lights were all visible, and there was nothing to divert their
attention from the only object from which danger could be apprehended.
If, on this occasion, the master failed to closely watch for the lights of
the barkentine, he was guilty of gross, and, I must think, unpardonable,
negligence. After mature consideration, I have reached the conclusion
that the steamer failed to see the red light of the barkentine because it
was either not displayed or was burning dimly.

One or two minor points remain to be noticed. It was suggested that
the steamer should have moderated her speed when the sail of the bark-
entine was desciibed. But the red light of the latter was not then visible,
and the steamer was justified in supposing that the vessels were sailing
on nearly parallel courses and were not approaching each other. It is
only in'the latter case that the regulations required her to moderate her
speed. It is further claimed that when the steamer did discover the
red light of the barkentine she should have stopped and backed, or altered
her course so as to avert the collision. But the red light was not visible
until, as Capt. Dedney swears, about a minute before the accident. If
I am right in supposing that the red light was not previously visible
through the fault of the barkentine, the captain of the steamer was by
that fault placed in extremes, and is not résponsible if he failed to adopt
measures which might possibly have prevented the accident. His judg-
ment at the time was that his only hope of avoiding the collision lay in
holding his course and endeavoring to cross the bows of the barkentine.
In this he very nearly succeeded. The barkentine struck him abaft
his beam. Had the steamer gone less than half her length further, the

- vessels would have gone clear of ‘each other. It is impossible to affirm
that any other course would have been more judicious or have afforded
greater chances of escape. At all events he exercised his best judgment
in an emergency not due to his own fanlt, and this is ail that the la
requires. '
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"Ew York, N. H. & H. R. Co. v. CocKCcROFT ¢t al.

(Circuit Court, D. Connecticut. July 11,1891.)

1. REMOVAL OF CAUSES—PROCEEDINGS BEFORE RAILROAD COMMISSIONERS.

A petition filed by a railroad company with the state railroad commissioners, for
the mere purpose of obtaining their consent to the taking of certain land by con-
demmnation proceedings, is not removable, since it is not a suit within the original
jurisdiction of the federal courts.

2. SAME—SEPARABLE CONTROVERSY.

In such case, the controversy between the railroad company and the owners of
the land sought to be taken is separable from that between the company and the
town in which the land lies, though part of the land is sought for the purpose of
making a highway in lieu of another highway wanted for railroad purposes.

At Law.
Lynde Harrison, for petitioner.
Simeon E. Buldwin, for respondents.

WHEELER, J. By the laws of Connecticut, railroad companies may,
with the approval of the railroad commissioners granted on notice to the
owners, take land for additional tracks, and for highways in lieu of
others taken for their purposes, on making compensation agreed upon
or established by proceedings for that purpose. Gen. St. §§ 3420, 3461,
3464, 3479. The New York, New Haven & Hartford Railroad Com-
pany filed a petition with the railroad commissioners for their approval,
of taking land of these Misses Cockeroft, who are citizens of New York,
for additional railroad facilities, and for a highway in lieu of another
wanted for those purposes. On notice to these land-owners they ap-
peared, and filed a petition and bond for the removal of the proceedings
into this court, and have filed copies of the proceedings here. An issue
of fact as to whether the controversy between the petitioners for removal
and the railroad company is separable from that between the railroad
company and the town of Westport, in which the land lies, has been
joined upon a plea to the petition for removal, and tried. The railroad
company hasg to provide the substitute for the highway taken, and put
it in as good situation and repair as the highway was previous to the
alteration, and the town, as such, has nothing to doabout it. Therefore
there is no controversy between the railroad company and the town, and
none from which that between the railroad company and the land-owners
is not separable. This issue is for this reason found for the petitioners
{or removal.

While a finding on this issue the other way would have been fatal to
the removal, a finding this way will not conclusively uphold it. If this
“guit does not really and substantially involve a dispute or controversy
properly within the jurisdiction of” this court, it should be remanded.
Section 5, Act 1875, 18 St. 470. This proceeding involves only the
consent of the railroad commissioners to the taking of the land. The
land cannot be taken in it, nor can the compensation for the land be
fixed in it. If they approve, the railroad company can proceed further;

v.46F.10.14—56



