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-the final decree; and upon such bond summary process may be issued
:against the principal and sureties to enforce the final decree. : The same
language. is. used in the third admiralty rule relative to warrants of ar-
rest in suits in personam, which has been held to require a stipulation or
bond, not for the appearance of the defendants alone, but also for the
payment of the decree. 2 Conk. Adm .. p.. 88 et seq.; Gardner v. Isaacson,
1 Abb. Adm. 141; Gaines v. Tra'l:is, Id. 297; Ben. Adm. § 496. The
language of the fourth rule is plain, and leaves no room for the construc-
tion claimed by defendants' proctor. Provision is made by the tenth
admiralty rule for relief in cases where the property attached is of less
value than the claim of libelants, which is an additional reason, in my
judgment) for the construction I have put upon the fourth rule.
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NORDLINGER et al. tl. NELSON et al.

(Di8trict Court, S. D. New York. June 25,1891.)

CARRIERS BY SEA-DAMAGE BY RATS-BURDEl'l OF PROOF- BILL OF LADING- EXCEPT-
ING
On discharge at New York of a cargo of beans from Fiume, Austria, after a voy-

age of 34 days, an extraordinary and almost unheard of amount of damage from
rats appearing, held, (1) that the negligence of the ship to take reasonable and or-
dinary precautions against such a familiar cause of damage was to be presumed;
(2) that. though an exception of liability by reason of "vermin" in the bill of lading
included rats, neither that exception nor the exception of damage from negligence,
even if valid, excuses the lack of preliminary precautions against rats through a
proper previous examination of the ship. thorough washing out or fumigating, or a
sufficient supply of cats; (3) that, the ship not having satisfactorily overcome the
presumpt.ion against her, the libelants were entitled to recov"r their damages.

In Admiralty. Damage to cargo by rats.
Wing, Shoudy &: Putnam, for libelants.
Convers &: Kirlin, for respondents.

BROWN, J. On the voyage of the British ship Timor from Fiume,
Austria, to New York, some 3,700 sacks of beans when disclwrged were
found greatly damaged by rats. Upon the testimony I cannot doubt
that this damage happened during the voyage. The voyage was a
common one, between well-known ports. The cargo was not unusual.
The special liability to damage by rats was well known, both as respects
the cargo and the place of loading; yet the amount of damage was ex-
traordinary, and almost unheard of. T1.e inference seems to me irre-
.sistible and overwhelming, in the absence of any sufficient explanation
why this extraordinary damage occurred, that it could only have arisen
from some failure of the ship to take the usual precautions against
rats, either in the examination and preparation of the ship beforehand,
()r in the number of cats taken on board, or the facilities afforded them
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to keepdo'Yn such an incursion of rats. The voyage was of omy 34
days, only the customary stops were made, and no explanation has been
suggested, or seems possible. excepting those very liabilities to incursions
from rats which were well known, and which it was the business ofthe ship
to tMke provisions against. The washing out appears to have been for the
purpose of clearing the ship of and with no special reference to
any examination for rats; and the neglect may have been in the want of
proper attention to them at that time, or in only a partial washing out.
In view of the extraordinary damage, the burden of proof to satis1y the
court remains upon the respondents. Notwithstanding the considerable
testimony on the part of the ship, I am not satisfied of the sufficiency
of the defense; and it is not necessary to determine whether the extraor-
dinary damage was from lack of suitable examination for mts before-
hand, or because the washing out was but partial, i. e., where the coal-
dust was lodged, or from the omission to fumigate, or an insufficient
number of cats. I am constrained to the conviction that the ship did
not take the necessary and usual precauhions, and for that rr.aSOll should
bear the loss, even though the exceptions in the bill of lading, both as to
vermin and as regards negligence, were held valid. The I8abella, 8 Ben.
139; Steven8 v. Navigazione Generale Italiana, 39 Fed. Rep. 562. vVith-
out referring to the other interesting points suggested by the respond-
ents' brief, decree for the libelants, with costs.

THE EXPRESS. THE NIAGARA. THE N. B. STARBUCK. THE CHARM.

NEW YORK & C. MAIL S. S. Co. v. THE EXPRESS, THE N. B. STAR-
BUCK, and THE CHARM.

NEW ENGLAND TERMINAL Co. v. THE NIAGARA, THE N. B. STARBUCK,
and THE CHARM.

(District Court, S. D. New York. June 24, 1891.)

1. AND TOW-JOINT RESPONSIBILITY.
It been fou!!d (44 Fed.. Rep. that th.ere was in the navigation ot

the ShIp and tow (1) III not straightenlllg" down rIver, as reqUlred by law, W'ttl rea-
sonable promptness; (3) because shortly before collision, when the N.'s course

really clear, spe ported! in order to follow the tug, and thereby unnecessarily ran
Into the E.; and It appearlllg that the N. had a master al'd crew on board in the
performance of their duties, her quartermaster at the wheel, receiving orders from
her master, and that the latter alone gave the final order which precipitated collis-
ion, tne or master of assisting tug along-side being also on the bridge, and

the the officers of both the tug and tow were
Jowt partlClpators both III the navlgatlOn of the N. and in the above specific faults;
that both tug and tow were therefore answerable to the E.; and that the N. could
recover but half her damages.

2. SAME•
. What constitutes joint participation in the navigation of tug and tow considered.
lD reference to the language of BETTS, J., and of Mr. Justice CLIFFOIW, in Stur'yi8
v. Boyer, 24 How. 110; (opinion of BETTS, J., in note.)

In Admiralty. Collision; tug and tow participating.


