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for a temporary stay of proceedings, until he could apply to this court
for an order of removal. The same statement of facts was before that
court which was subsequently made in this court. That court refused
his application for stay, and, in an opinion filed, said:

“Moreover, I am not satisfied of the necessity of removing this cause. In
my opinion, the defendant ean have a fair trial in this county, notwithstand-
ing the ex parte affidavits this day filed by the defendant. Judges and law-
yers know that it is not difficult to procure such affidavits.”

This conclusion by the state court rendered it apparent to me that
there was no prospect that the defendant could obtain a change of venue,
and that the only question to be considered was that of a fair and im-
partial trial in the county in which the case was pending, and not in
other counties to which it could not obtain a removal,

The motion to remand must be refused.

Dow v. Brapstreer Co. et al.
(Circuit Court S. D. Iowa, W. D. June 15, 1891.)

1. REMOVAL OF CAUSES—SEPARABLE CONTROVERSY.

A petition by a citizen of Jowa jointly against a mercantile agency, a resident of
Connecticut, and its alleged correspoundent, a citizen of Iowa, which alleges that the
latter sent to the former a false statement as to plaintiff’s financial condition, and
that the former published it to its subscribers, does not present a separable contro-
versy, to entitle defendant mercantile agency to remove the case to the federal
court.

2. BAME—JOINDER OF SHAM PARTY—PRACTICE.

In such case the mercantile agency may show by proper allegations in a petition
for removal from the state to the federal court, and by proof. that its co-defendant
was joined with it merely for the fraudulent purpose of defeating the jurisdiction
of the federal court.

At Law. Motion to remand.
Berryhill & Henry, Kowffmon & Guernsey, and J. C. Connor, for plaintiff.
Cole, McVey & Cheshire, for defendants,

SuIras, J. In the petition, filed in this case in the district court of
Crawford county, Jowa, it is averred that the Bradstreet Company is a
corporation created under the laws of the state of Connecticut, engaged
in carrying on the business of a mercantile agency throughout the United
States; that the defendant H. S. Green is an agent and correspondent
of said company, located at Dow City, Crawford county, Iowa; that on
or about the 21st of December, 1890, said Green sent to the office of the
Bradstreet company at Des Moines, Iowa, a telegram stating that the
plaintiff; who was engaged in business at Dow City, Towa, had trans-
ferred a large quantity of real estate, and on the 24th of December, 1890,
said Green sent or caused to be sent to the Bradstreet Company a further
telegram ‘to the effect that plaintiff had failed in business; that the Brad-
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street Company caused to be published to all of its subscribers the in-
formation contained in the telegrams mentioned; that the statements thus
forwarded by Green and published by the company were false, and
worked great injury to plaintiff, causing him damages in the sum of $100,-
000, for which amount judgment is prayed against the defendants. The
defendant company in due season filed a petition for the removal of the
case into this court, averring therein that the company was, when the
suit was brought, and continues to be, a corporation created under
the laws of the state of Connecticut; that the plaintiff was and is a
citizen of the state of Towa; that the defendant Green was and is a
citizen of Iowa; that the action involved two controversies,—one against
the defendant Green for sending the alleged false information by teie-
gram to the company, and the other against the company for commu-
nicating or publishing the same to its subscribers,—and that the con-
troversies are separable, and for that reason the case is a removable one,
and further, that the defendant Green is joined as a defendant to prevent
a removal of the case; that he is a sham defendant, has no interest in the
controversy, never was the agent of the company, never sent any tele-
gram to the company touching the plaintifl, and has no connection with
the matter, and is simply joined as a defendant for the purpose of de-
feating the jurisdiction of this court. In support of the petition for re-
moval the aflidavits of the agent of the company at Des Moines and of
the defendant Green are filed, in which it is averred that Green was not
the agent or correspondent of the company at Dow City or elsewhere;
that he did not furnish any information, by telegram or otherwise, to the
company in regard to the plaintiff, and had no connection, direct or in-
direct, therewith. A transcript of the record having been filed in this
court, the plaintiff now moves for an order remanding the case to the
state court, and thus the question of the jurisdiction of this court is pre-
sented for determination. In support of the right of removal it is urged
on behalf of the defendant company that the case presents separable con-
troversies, within the meaning of the statute,—one against Green for
sending the telegrams to the company, and thereby publishing the same
to the company; and another against the company, for publishing these
telegrams to its subscribers. The able argument submitted by counsel
for the cowpany clearly demonstrates that the plaintiff might have
brought two separate actions against the respective parties upon the facts
alleged in the petition, but the question is, hag the plaintiff in fact done
0, or has he chosen to declare jointly against the defendants? As stated
in Cooley on Torts, 194:

“In general, all persons in any manner instrumental in making or procur-
ing to be made the detamatory publication are jointly and severaliy responsi-
ble therefor.”

In datermining whether the case presents separable controversies, the
allegations of the declaration or petition are held to be true, and the ques-
tion is to be solved by the issues thereby presented. Railroad Co. v,
Grayson, 119 U. 8. 240, 7 Sup. Ct. Rep. 190. In Pirie v. Teedt, 115
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U. 8. 41, 5 Sup. Ct. Rep 1034, 1161, which was an action for a mali-
cious prosecutlon, it is said:

“There is here, according to the complaint, but a single cause of action, and
that is the alleged malicious prosecution of the plaintiffs by all the defendants
acting in concert. The cause of action is several as well as joint, and the
plairtiffs might have sued each defendant or all jointly. 1t was for the plain-
tiffs to elect which course to pursue. They did elect to proceed against all
jointly, and to this the defendants are not permitted to object. The fact that
a2 judgment in the action may be rendered against a part of the defendants.
only, does not divide u joint action in tort into separate parts, any more than.
it does a joint action on contract.”

See, also, Sloane v. Anderson, 117 U. 8. 275, 6 Sup. Ct. Rep. 730.

In the petition filed herein the publications complained of as causing
damage to the plaintiff were those made by the defendant company to-
their subscribers, and the defendants are declared against for these pub-
lications, as being jointly instrumental in bringing them about; and
hence the petition must be construed as a joint declaration against the
defendants. As the plaintiff and the defendant Green are both citizens
of the state of Iowa, and as the petition does not present or include a
separable controversy between the plaintiff and the defendant corpora-
tion, the jurisdiction of this court cannot be sustained upon that ground..

The next question for determination is that arising upon the averment
of the petition for removal, that Green is but a sham party, having been
joined as a defendant for the purpose of defcating the jurisdiction of this
court. The first point for consideration is whether, if true, sach fact
can be shown in aid of a petition for removal filed by the real defendant..
The principle has always been recognized that the joinder of purely nom-
inal parties in an action cannot defeat the removal of the cause by the
real party in interest if the jurisdictional facts exist as to him. Wood
v. Davis, 18 How. 467; Sawing-Machine Cuses, 18 Wall. 553; Bacon v.
Rives, 106 U. 8. 99, 1 Sup. Ct. Rep. 3. If, then, in determining the
question of jurisdiction, either original or by removal, it is permissible
to ignore the presence of parties who, upon the record, appear to be
purely nominal parties, having no real interest in or relation to the cause
of action, should not the same rule apply in case it appears that a given:
party has been made such, solely for the purpose of defeating the right.
of removal to the federal court, without such party having any interest
in the subject of litigation? In the case of Society v. Ford, 114 U, S. 635,
5 Sup. Ct. Rep. 1104, it was held that the colorable or fraudulent as-
signment of a cause of action from A. to B., the latter being a citizen of
the same siate as the detendant, and the suit being brought in the name
.of B., could not be availed of as ground for removal, which right would
have existed had the suit been in the name of A. It was held that the
colorable or fraudulent nature of the assignment would be a defense to
the action as brought, but that proof of the fraudulent purpose of the
assighment would not have the effect of changing the action from one
between citizens of the same state to one between citizens of different
states. To the same effect was the ruling in Oakley v. Goodnow, 118 U,
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8. 43, 6 Sup. Ct. Rep. 944. In those cases there was but a single
plaintiff, and therefore the question of the joinder of nominal, immate-
rial, or sham parties with the real parties in interest was not presented.
In Arapahos Co. v. Railway Co., 4 Dill. 277, Justice MiLLER ruled that—

“It would be a very dangerous doctrine,—one utterly destructive of the
rights which a man has to go into the federal courts on account of his citizen-
ship,—if the plaintiff in the case, in instituting his suit, can, without any
right or.reason or just cause, join persons who have not the requisite citizen-
:ship, and thereby destroy the rights of parties in federal courts. We must
therefore be astute not to permit devices to become successful which are used
for the very purpose of destroying that right.” '

The ruling of Justice MiLLER in this case was cited approvingly by
the supreme court in Walden v. Skinner, 101 U. 8. 577. The reason-
ing which sustains the doctrine, which is now too firmly established to
be called in question, that in determining the jurisdiction of the circuit
-court of the United States regard will be had only to the citizenship of
the real parties in interest, disregarding wholly all nominal or immate-
rial parties upon the record, seems to me to be equally applicable to
-cases wherein it is made to appear that a party, having in fact no inter-
-est in or actual connection with the subject of litigation, has been joined
-as a party with those actually interested, for the sole purpose of defeating
the jurisdiction of the federal court. A fraud of this nature, if success-
ful, deprives the citizen of a right conferred upon hitn by the constitu-
tion and laws of the United States, and it certainly ..ust be true that it
-cannot be perpetrated without a remedy existing for its correction. Un-
less this be so, then it is possible to defeat in every instance the right of
removal, when the same depends upon the citizenship of the adversary
parties, by the easy device of joining as a party one who has no interest
in the case, but who is a citizen of the same state as the plaintiff. In
Plymouth Min. Co. v. Amador Canal Co.,118 U. 8. 264, 6 Sup. Ct. Rep.

- 1034, it was said:

“Under these circumstances, the averments in the petition that the defend-
ants were wrongfully made to avoid a removal can be of no avail to the cir-
cuit court upon a motion to remand, until they are proven: and that, so far
as the present record discloses, was not attempted. The affirmative of the

issue was on petitioning defendant. That corporation was the moving party,
and was bound to make out its case.”

In Railroad Co. v. Wangelin, 132 U. 8. 599, 10 Sup. Ct. Rep. 203, is
found the following:

“As to the suggestion, made in argument, that the Southeast and St. Lonis
Ry. Company was fraudulently joined as a defendant in thestate court for the
purpose of depriving the Louisville and Nashville R. R. Company of therizht
to remnove the case into the circuit court of the United Stules, it is enough to
say that no fraud was alleged in the petition for removal, or pleaded or offered
to be proved in the circuit court.”

Although not, perhaps, express adjudications upon the question, these
intimations of the views of the supreme court support the doctrine that
it is open to a party who desires to remove a case brought against him
to show upon proper allegations and proof that a co-detendant has been
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wrongfully joined with him for the fraudulent purpose of defeating the
actual right of removal to the federal court, and this is the conclusion
reached in the present case. To properly present the question, the alle-
gations of fact relied upon as showing the frandulent joinder of the party
should be made in the petition for removal, unless they otherwise appear
upon the face of the record. If the facts alleged, if true, make out the
charge of fraudulent misjoinder of parties for the purpose named, and
the other party desires to take issue upon the truth thereof, then the trial
thereof must be had in the federal court, for, as is said by the supreme
court in Railroad Co. v. Daughtry, 138 U. 8. 298, 11 Sup. Ct. Rep. 306,
“it is thoroughly settled that issues of fact raised upon petitions for re-
moval must be tried in the circuit court of the United States.” See,
also, Carson v. Hyatt, 118 U, 8. 279, 6 Sup. Ct. Rep. 1050; Railroad
Co. v. Dunn, 122 U. 8. 513, 7 Sup. Ct. Rep. 1262; Crehore v. Railroad
Co., 131 U. 8. 240, 9 Sup. Ct. Rep. 692. As already stated, in the pe-
tition for removal filed in this cause, the same being under oath, the alle-
gation is expressly made that the defendant Green never was the agent
of the Bradstreet Company, did not send the telegrams referred to in
plaintiff’s petition, had no connection therewith, and that he is joined as
a co-defendant without reason therefor, and for the express purpose of
defeating the jurisdiction of this court, and in support of the petition the
affidavits of the agent of the defendant company and of H. L.. Green are
filed. The motionto remand does not raise an issue upon the facts thus
alleged and sustained, but presents the legal questions already discussed,
and upon these the ruling must be adverse to the motion to remand.
We are as yet without precedents to guide us in determining the proper
practice to be followed in cases of this character. No objection is now
seen to the course pursued in the present case. By setting forth fully in
the petition for removal filed in the state court the facts relied on as the
basis for the charge that the joinder of a sham defendant has been made
for the fraudulent purpose of defeating thereby the right of removal to
the federal court, the state court is enabled to determine whether, upon
the face of the record, the case is a removable one, assuming the facts
alleged to be true; and by filing affidavits in support of the facts averred
in the petition for removal formal evidence is submitted for the consid-
eration of the federal court, and, if the facts set forth in the affidavits
are deemed suflicient, no further evidence need be submitted unless is-
sue is taken in some form upon the allegations of fact, when such issue
will stand for trial in the federal court upon the evidence to be introduced
by both parties thereon. Treating the present motion to remand as be-
ing intended to present only the legal questions arising upon the face of
the record, and as not presenting an issue of fact upon the allegations of
the petition for removal, the same is overruled.
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DeE La VerGNE RrEFRIGERATING MacH. Co. v. MONTGOMERY BREWING
Co. et al.

(Cireuit Court, M. D. Alabama. May Term, 1891.)

1. TenErAL CoUrTs—EQUITY JURISDICTION—ENFORCEMENT OF MECHANICS' LIENS.
The fact that the right to enforce a mechanic’s lien is given by a state statute,
and that it confers an adequate and complete remedy at law in the state courts,
does not take away the eguitablc jurisdiction of a federal circuit court, where the
parties are residents of different states, and the amount in coniroversy exceeds
2,000,
2. SAME,

Where the remedy given by a state statute for the enforcement of mechanic's
liens is essentially equitable in its nature, the fact that jurisdiction over such cases
has been given to courts of law within the state does not deprive the equity side of
a federal circuit court of jurisdiction over an action to enforce such a lien.

In Equity. Heard on demurrers to bill.
J. M. Falkner, J. M. White, and John M. Chilton, for complainant.
Tompkins & Troy, for defendants.

Bruce, J. The complainant company claims of the defendants the
sum of $20,539.45, and interest thereon since June 26, 1890, balance
due on a contract for the sale of machine and apparatus for the manu-
facture of ice, which complainant alleges it sold and delivered to the de-
fendants in Montgomery, Ala., according to the terms of their contract,
and claims the enforcement of a lien upon the building, machinery, and
land upon which the same is situate, under the law of Alabama which
is known as the “Mechanic’s Lien Law,” or the “Lien of Material-Men,”
the provisions of which complainant alleges it has fully complied with,
and is there.ore entitled to the enforcement of the lien for the balance
due and unpaid on the contract. To this bill demurrers are interposed
by the defendants, and several grounds are named and relied on against
the maintenance of the bill.

It is claimed that the circuit court of the United States in equity has
no jurisdiction to enforce the lien here claimed, and that the complain-
ant has a plain, adequate, and complete remedy at law. The com-
plainant is a resident citizen of {he state of New York, and the defend-
ants are resident citizens of the state of Alabama; the amount in con-
troversy is over $2,000; and, that being so, the complainant, at its elec-
tion, is entitled to his remedy in the courts of the United States, in so
far, at least, as the United States courts can give the remedy, and under
the circumstances the court will not refuse to entertain the suit of com-
plainant, unless it clearly appears, under well-settled rules, that the re-
lief sought is pot within the power and jurisdiction of the court. The
lien claimed is statutory, created by the law of Alabama. It is a gen-
eral rule that when new rights are created by law, and a remedy is given
to enforce them, the party invoking the enforcement of the right must
pursue the remedy given by the statute. Up to a recent period the
remedy given by the law of Alabama to enforce the mechanic’s and ma-
terial-man’s lien was at law, and not on the equity side of the court; and



