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L FIllDl'lRAL COURT8-JURISDICTION-PARTIIllS.
1n a suit by one claiming ownership to land by convevance from one wbo bas

made an entry thereon under the land laws of the United' States, but who has not
received a patent therefor, against one claiming the ownership by virtue of a sub-
Bequent entry, a petition of intervention filed by the United States alleging that
plaintiff's entry was fraudulent does not make the United States a party, to give
the federal courts jurisdiction, since courts have no jurisdiction to pass upon titla
to land to which the United States has not parted with its legal title, where there is
a controversy between a person claiming title under the land laws of the United
States as against the government itself.

L SAME.
Since, under the law of Washington Territory, the territory was divided into four

districts, and tbe legislature was given power to fix the time and places of holding
courts within those districts, with the limitation that courts for the transaction of
business in which the United States was interested or might be made a party could
be held at no more than three places in each district, and sinC'l the legislature pro-
Vided for courts in the second district for such business at thl-ee places other than
Montesano, and provided that the court at Montesano should not have jurisdiction
of suits in which the United States was interested or a party, such court could not
allow to be made or make the United States a party to a suit.

At Law.
Junius Rochester, for plaintiff.
P. H. Winston, U. S. Atty., for the United States.

HANFORD, J. In the case of Malcolm McDougall against Green C.
Hayes a demurrer to the complaint of intervention by the United States
of America was interposed and submitted some time ago. I find from
examining the record that this is a suit which was originally commenced
in the territorial di8trict court for the second judicial district of Wash-
ington Territory, holding terms at Montesano, in Chehalis county. Mal-
colm McDougall is the plaintiff and Green C. Hayes is the defendant
named in the complaint. The suit is brought to recover possession of a
tract of land in Chehalis county, the title to which is in the United States
of America, no patent having been issued. The plaintiff claims own-
ership of the property by mesne conveyances from one William Camp-
bell, who, it appears, made an entry of the land in the United States
district land-office, paid the government price for it, and received from
the receiver of the land-office a duplicate receipt, such as the land-office
issues upon final proof being made, and which, ifregularly issued, would
be evidence of the entryman's right to a patent. The defendant, Hayes,
never filed an answer or demurrer, or raised any issue; but, after the
suit had been commenced, a complaint on the part of the United States
of America as an intervenor in the action was presented by the United
States attorney to the judge of that court, who indorsed upon it an order
granting leave to file it. Subsequently there was a stipulation signed
and filed in the case, made between the attorneys for the plaintiff and
the attorney representing the United States, allowing the complaint of
intervention to stand as the answer of the defendant, Green C. Haye:s,
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and upon that the court appears to have made an order allowing the com-
plaint of intervention to as the answer of Green C. Hayes; yet I
do not find in the record that Mr. Hayes ever has adopted this complaint
·of intervention as his answer in the case, and there is no issue in the
record excepting that made between the plaintiff, by the allegations of
his complaint, and the United States of America, by the allegations of
its com plaint of intervention. The complaint of intervention denies the
facts as to the regularity or legality of the entry madeuy Campbell in
the land-office, and affirmatively charges that the duplicate receipt was
obtained by means of false and fraudulent representations made at the
land-office; then goes on to allege that subsequently, after notice being
given, and an opportunity for a contest afforded, the officers of the land
department assumed to cancel that receipt, and for this reason the United
States claims to be the owner of the property, and resists the action by
the plaintiff to recover possession of it from the defendant, Green C. Hayes.
After the complaint of intervention had been filed at Montesano, the court
made an order transferring the cause for trial to the district court of the
second judicial district of Washington Territory, holding terms at Ta-
coma, in Pierce county; and it was accordingly so transferred, and was
pending upon issues I have stated in the court at Tacoma when that
court went out of existence by reason of the admission of the state of
Washington into the Uniun. Since then the case has been brought into
the United States circuit court of the district of ·Washington, upon the
assumption that this court is the SUcceSsor of the territorial court as to
this case, by reason of the fact that the United States is a party to the
action. I think this is error, and that this court has not, and never has
had, jurisdiction of the case, for the reason that the United States never
has been, and could not be, a party to the action.
In the first place, the court holding terms at Montesano never was a

court which could have jurisdiction of any case in which the United
States was a party, and could not, by any order which it had power to
make, either bring the United States into court by any compulsory pro-
cess, or permit any officer representing the government to submit a con-
troversy in which the United States had an interest to the determination
of that court. The organic law of the territory in force at that tilDe di-
vided the territory into four districts, and gave the legislature of the ter-
ritory power to fix the times and places 01 holding courts within those
districts, with the limitation, however, that courts for the transaction of
business in which the United States was interested or might be a party
could be held at no more than three places in each district. The legis-
lature, under the authority thus given, provided for courts to be held in
the second judicial district in several different places, including Monte-
sano; but in the law providing for the holding of court at Montesano it
was expressly provided that it should not have jurisdiction in any case
in which the United States was interested or a party; and it provided
for courts to be held at Tacoma, Olympia, and Vancouver, in the second
judicial district, which Ahould have jurlf,diction of such cases. So, for
that reason, if for no other, I should hold that any attempt to make the
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United States a party to the suit was futile and ineffective, because the
United States could not be a party to a suit in that court.
There is another reason why the United States could not be a party to

this suit, and that is that the suit is one to establish the plaintiff's title
to land of which the government has not yet parted with its legal title,
and congress has never given the courts power or jurisdiction to pass
upon questions of title where there is a controversy between a person
claiming title under the land laws of the United States as against the gov-
ernment itself. In the case of U. S. v. Jones, 131 U. S. 1, 9 Sup. Ct.
Rep. 669, it was decided by the supreme court that a suit against the
government to determine questions of title under the land laws could not
be maintained in the courts. If that is true, it seems to me that it fol·
lows necessarily that the United States attorney could not, by simply
consenting on his part, confer authority or vest the power in a court to
adjudicate any question as against thp, government, because to do so would
be for the attorney to accomplish what the supreme court has said can-
not be done without express sanction of law enacted by congress. Until
congress gives the courts authority to try these questions, the ministerial
officers of the government certainly cannot do so. I consider, therefore,
all the proceedings relating to the intervention of the United States as be-
ing entirely void, and the case should be regarded as simply an action
between Mr. McDougall, a private individual, and Mr. Hayes, a private
individual; and there are no facts appearing in the record that would
bring the case within the jurisdiction of this court without a written re-
quest of one of the parties to bring it here. No such request appears to
have been made. and the record is improperly here. An order will
therefore be entered, on motion of the court, that the papers filed in the
case be immediately transferred by the clerk of this court to the clerk of
the superior court of Pierce county, which is, as to cases of this charac-
ter, the successor of the territorial district court formerl,)' held in Tacoma.

SMITH v. CROSBY LUMBER Co.) Limited.

(Circuit Court, W. D. Pennsylvania. June 24, 1891.)

1. REMOVAL 01' CAUSES-MoTION TO REMAND-PRACTICE.
Upon motion to remand the court may bear affidavits controverting the allega-

tions of the petition for removal. Following .Amy v. Manning, 38 Fed. Rep. lltiS.
- .

2. SAME-LOCAL PREJUDICE.
Where it appears that tbe defendant is -a foreign corporation; tbat the plaintiff

and his father live in the county in whicb the suit was brought; thattbe father is a
veryinflueutial man in the county; and that there isin the county a great prejudice
against the defendan t, and a general desire that the plaintiff may win his case,-the
action is removable on the ground of local prejUdice.

S. SUlE-EVlDIlNCE.
Tbe fact that it. is not shown tbat such prejudice exists in every county to whIcb

tbe case is reI40vable by change of venne is no reason for remanding the case, where


