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ence of which is contingent upon performance of the terms of the con-
tract in each case.

The condition of the vessel, whether new or old, whether complete in
all respects, and equipped for service, or only a mere hulk, without
sails, rigging, or masts, or means of propulsion, is not determinative of
the question; and in case of a vessel in the latter condition it makes no
difference in principle whether she may have been once complete, and
have been disabled and stripped, or whether the things necessary to ren-
der her complete and sea-worthy are lacking simply because they have
never been supplied. After a new ship has been launched, and em-
braced by the element upon which ghe is intended to float, and been
christened, and become an entity fully capable of being identified, she
is as much a subject of admirally and maritime jurisdiction as she can
be at any later period of her history; and contracts then entered into re-
lating to her completion, equipment, or employment are maritime, and
cognizable in admiralty. The Eliza Ladd, 3 Sawy. 519; Revenue Cuiter
No. 2, 4 Sawy. 143. In harmony with these views, the contracts un-
der consideration, having originated after the vessel had been launched,
are to be regarded as maritime, and the case is within the jurisdiction
of this court. It is my opinion, therefore, that the libelant, and each
of the intervening libelants except Charles H. Allmond, are entitled to
recover the sum due them as per the commissioner’s report. As to Mr.
Allmond, I hold that he is precluded by the terms of his contract from
recovering any sum at the present time, for the reason that he has not
completed his contract, which is in writing, and which contains an ex-
press provision to the effect that no money in addition to what has al-
ready been paid to him is to be due or payable until the contract shall
be fully completed. A decree will be entered in accordance with this
opinion,

Tue ReusBenx Doub.

Hoxsie et al. v. THE REUBEN Doup,

(District Court, B. D. Michigan. February 16, 1891.)

BBI1PPING—CARRIAGE OF G0ODS—DEMURRAGE.

Goods were shipped under an ordinary contract of affreightment, there being no
bill of lading, and no special agreement to pay demurrage. On reaching port, the
master refused to deliver the goods until he had been paid the freight, and also a
charge for demurrage, which, even according to his own figures, was excessive,
The consignee, after tendering a larger sum than what was due, notified the mas-
ter that he abandoned the goods to the vessel. Held, that the consignee was enti-
tled to recover from the vessel the value of the goods, less the lawful charges, since
the delay was caused by the wrongful acts of the master in making an extortionate
gemzaud, and in not storing.the goods in a warehouse instead of keeping them on

oard,

In Admiralty,
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In the latter part of April, 1890, the master of the schooner Reuben
Doud chartered her to carry for libelants a cargo of ice from Brockville,
Ont., to Detroit, for $350, allowing three days to load at Brockville, and
three days to unload at Detroit. She commenced loading Thursday,
May 1st; and continued through May 2d and 3d; rested on Sunday, May
4th; resumed Monday, May 5th; finished Tuesday, May 6th. Tuesday
she cleared for Detroit, arriving there Thursday, May 15th. On Mon-
day, May 20th, the schooner was notified to go to dock for discharge.
Upon arriving there, her master demanded of libelants the freight money,
$350 and $450 for demurrage, before he would proceed to deliver the
cargo. Libelants refused to submit to this demand, and went with the
purchaser of the ice to the office of the owners of the schooner, when it
was agreed that the purchaser should pay ihe master of the schooner for
the amount of ice he took from the schooner at $3.25 per ton. The de-
livery was commenced, and continued till about noon, when the master
stopped it, and refused to deliver any more ice until his demand was
paid. Thereupon libelants tendered $350 freight and $150 for demurrage,
and demanded the delivery of the ice, which was refused. Whereupon
the owner and master were notified that libelants abandoned the cargo to
the schooner, and would hold her for its value.

H. C. Wisner, for libelants.

W. V. Moore, for respondents.

Hammoxp, J., (orally, after stating the facts as above.) The contract in
this case, as shown by the proof, was not a contract to pay demurrage by
special stipulation, which a court of admiralty always rigorously enforces.
In the case of Fish v. One Hundred and Fifty Tonsof Brown Stone, 20 Fed.
Rep. 201, the court considers the subject of demurrage in relation to stip-
ulations for the delivery of the cargo; and it is there held that a court
of admiralty will enforce those stipulations only when it appears to have
been the intention of the parties to make a contract for a time within
which the cargo should be discharged. In the absence of such special
stipulation, it is the law of admiralty, as well as the common law regu-
lating carriers, thatit is the duty of the carrier to deliver the cargo speed-
ily at the place of delivery; and, if for any reason the consignee is not
ready to receive delivery, it is his duty to warehouse the goods, and in
due time enforce his lien for whatever freight and charges he may have.
The consignee cannot be held liable for any delay which is not the result
of his fault and negligence in the premises. Now, the proof of this case
certainly does not show that there was any contract between the parties
that the cargo of ice should be delivered in Detroit within a fixed time.
Tt was, at most, only a suggestion on the part of the captain that he and
his owners would be liberal in the matter of giving a few more days of
time than the ordinary rule of three lay-days, as understood among ves-
sels. T think it was not a contract to dothat. Onthe cther hand, it cer-
tainly was not a contract to pay demurage at the rate of $50, orany other
‘sum, for any delay over and above the ordinary three days allowed for
what is called “lay-days.” It was an ordinary contract of affreightment,
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by whlch the vessel undertook to dehver at Detroit a cargo of ice for the
sum of $350, $25 being added by consent of parties for the delay in load-
ing the vessel at Brockville, Ont., where the ice was taken on board.
There was no bill of lading setting forth the terms of the contract as is
usual in such cases, and we must rely upon the ordinary obligations of
a simple contract of affreightment. My understanding of the law is that
in such ¢ases it is the duty of the carrier to promptly and without delay
deliver the cargo upon the payment of his charges for freight, but, if for
any reason the consignee should not be at hand or ready to take delivery
and pay the charges, it is nevertheless the duty of the carrier to unload
and store the goods in some warehouse subject to his lien for freight
charges; and it certainly never was, either at comymon law or in admi-
ralty, the rule that the ship could lie by or that the train of cars could
hold on to. the goods and ask payment for the detention of the vessel,
under the name of demurrage, of a larger warehouse charge than would
be made if the goods had been stored, nor payment for the rental value
of the cars in which they might be kept. Demurrage arises only where
the consignee by some fault of his prevents delivery within a reasonable
time, either to himself or to some warehouseman for him under the above
rule, or where by the usages and customs of the port it might arise under
other circumsiances. It was therefore, in my judgment, the duty of the
vessel, when it reached Detroit, to have promptly unloaded this cargo, and
stored it in some proper place, subject to the lien for freight. There is
not a particle of proof in this case showing, or tending to show, that this
method of delivery was in any way obstructed, either by the consignee or
by a condition of things at Detroit which made itimpracticable to so store
the ice. Instead of doing this, the captain and owner of the vessel pro-
ceeded upon the theory that they were entitled to demurrage at the rate
of $50 a day; and at the very first appearance of the consignee made a de-
mand upon him for the sum of $450 for demurrage, which was, even upon
their own theory of being allowed $50 a day, more than they were entitled
to upon any possible computation that could be made upon the facts in
this case. There was not a sufficient time to entitle them to that sum,
under any circumstances whatever, at the time it was made. They re-
fused to deliver the cargo until this sum was paid, and from that time on
until the end of the case, and even up to this very day of trial, there has
been no mitigation or lessening of that manifestly extortionate demand.
It is true that the respondents in this case busied themselves in efforts to
help thelibelant sell his cargo of ice, but always with the manifest purpose
ol keeping possession of the goods or the money until this unjust demand
for demurrage should be paid. He was struggling like a fish in a net to
to be rid of this claim, and was at all times seriously embarrassed in dis-
posing of the cargo, because of the demand of more than double of that
which was due to the ship which had possession. There are suspicions
in the case, and it is argued, that, being a stranger in Detroit, these un-
just claims were set up against him with a hope of so embarrassing him
in the disposal of his cargo that the profits of the speculation should be
translerred from his pockets to the pockets of the respondents. But it
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is immaterial to the decision of this case to decide anything upon that
subject. It is sufficient to say that the cargo was not delivered accord-
ing to the contract and the obligations it imposed in the matter of deliv-
ery. This non-delivery entitled the libelants to abandon the cargo to
the ship, and sue for its value, which he has done in this case; and he
certainly is entitled to recover that value, unless there be something in
the facts which will excuse the non-dehvery

It is true that the law of this contract imposea upon the consignee the
duty of providing for the payment of the freight and charges that were
due the ship, and making provision for delivery without any unnecessary
delay. If he had brought with him the money agreed upon as charges
for freight, and paid it over to the captain, and had his cargo unloaded,
he would only have discharged his duty and obligation under the con-
tract; but he was prevented from doing this, or making any provision
for doing it, or even making any disposition of the cargo, so as to enable
him to raise the necessary money, if he chose to resort to that mneans, by
this extortionate demand that was made for a sum twice as large asthat
which was due. The fact that he did not tender, in the first instance,
the amount that was due, and insist upon delivery, did not cause the
delay; because itis manifest that that sum would not have been accepted.
But if, being without the means to discharge the freight, he could not
make this payment, it does not follow that the ship might lie in the
harbor at its will, and eat up the value of the cargo by charges for de-
murrage, amounting to whatever the ship might earn if otherwise en-
gaged. The law does not authorize the imposition of such an unjust
burden upon the owner of the cargo, but, as has before been stated, di-
rects what the carrier shall do under such circumstances. And it is only
the common rule of law that where one has a claim against another for
damages, such as have been described, it is his duty to mitigate and
lessen those damages as much as possible by reasonable and prudent
care of the property involved. The books are full of cases illustrating
this rule.

Much stress has been laid upon the fact that there was not a tender
of a sufficient amount due at the time the $500 tender was made; and
it is said that the fact of making this tender in some way changed the
relations of the parties, and that at that time the respondents can claim
that the libelant is in fault for not paying the just charges, and taking
his ice. My understanding is that the only effect of a tender is to re-
lieve the one making a proper tender of the costs of litigation that may
ensue upon its refusal. I do not understand that it in any sense changes
the rights of the parties under the contract, or in any sense binds him
who makes the tender to acknowledge that that sum or any sum is due.
It might be, as a matter of evidence, taken as an admission that some-
thing was due, if unexplained; but I doubt if it could be even used for
that purpose, It certainly isnota fruitful soil, out of which the respond-
ents may grow a claim that the libelant has been at fault in not provid-
ing for the payment of the freight and demurrage on his cargo, and tak-
ing the delivery of his ice. Neither is the fact that a sale was made of
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a part of the cargo, and a conditional sale of the balance, and that an
order or draft upon the purchaser was given to the ship or its captain
for the proceeds of the sale, a fact that shows delivery. It is manifest
that that arrangement was a struggle of the consignee to releage himself
of the burden that had been imposed upon him and an attempt to get
out-of the toils. As far as it was agreed to by the respondents, it was
done in the hope of realizing a sufficient sum to pay their claim, includ-
ing the extortionate demand for demurrage; and a fair inference from
the proof is that they broke up the sale, and prevented its completion,
when they found that it would not produce enough to pay their claim,
or else in pursuance of a former suggestion that they desired to still fur-
ther embarrass the libelant in making a sale of his cargo at any profit to
himself. At all events, that transaction shows that it was not a delivery
of the cargo to the libelant, but only an effort of both parties to get rid
of the cargo, and settle the disputed claims in some way subsequently.
This was no fault of delay on the part of the libelant to receive delivery
which would make him chargeable under the admiralty law for demur-
rage to the ship, and, whatever other effect the transaction may have
upon the rights of the parties, it certainly does not justify any claim for
demurrage, and that is all we bave to do with it in this case.

The filing of the libel against the cargo by the ship-owner in this court
would, under some circumstances, be treated as tantamount to a deliv-
ery; but this would only be so where the ship and its owner were with-
out fault on their part in the matter of delivery, and where the libelant
wag at fault in the non-payment of just charges. His tender of $500
shows that he was able and willing at that time to discharge the lien for
freight, and the libel was unnecessary, except upon the theory that the
demurrage was due and demandable, which has been insisted upon all
through the trial of this case. Under such circumstances, the filing of
the libel cannot be treated as a delivery of the cargo under the contract
of affreightment. Moreover, the rights of the libelant to abandon the
cargo, and hold the ship for its value for non-delivery, had already been
exercised, and had become fixed by the refusal to deliver, or, what is
the same thing, the attaching to the offer to deliver the unreasonable,
onerous, and extortionate conditions for the payment of charges not due.
In a word, it is my judgment that the unlawful and extortionate demand
for demurrage was the cause of this delay and of the non-delivery, and that
the respondents were themselves, in that respect, at fault. The logical
result of this judgment would be that the respondents would be allowed
only their freight charges, to be deducted from the reasonable value of
the cargo; but the libelant has conceded, and now concedes, a willingness
to pay the sum of $150 for demurrage in addition to the $350 freight
charges, making $500, which he tendered before the bringing of this
‘suit. Solely because of that concession, and for no other reason, the court
will here allow the $150 for demurrage. There is some dispute as to the
amount of the cargo, but I think, allowing for possible waste, it may be
‘put at 472 tons, and that the reasonable market price at that time was
was $3.25 per ton, making the money value of the cargo $1,560; from
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which, deducting the $500 allowed for freight charges, would leave the
libelants entitled to a decree for $1,060, with interest from the filing of
the libel. The respondents will pay the costs.

TaeE RENCE.

ANDERSON et al. v. THE RENCE.

(District Court, N. D. California. May 6, 1890.)

1. SEIPPING—CARE OF SEAMEN—LIME JUICE.
It is no excuse for not serving out lime juice to the crew daily, as required by
Rev. St. U. 8. § 4569, that the seamen preferred to receive coffee instead of lime
juice.
2. SAME—LIABILITY OF SHIP.
When no lime juice is served, and the crew are attacked with scurvy, the ship is
liable for the damage the seamen sustain on account of the disease, in the absence
of any proof that they had contracted scurvy before the voyage began.

In Admiralty.
H. W. Hulton, for libelant,
T. C. Coogan, for claimants.

HorrMan, J.  The claim of the libel in this case is for “wages, for
provisions of bad quality, and a failure to furnish antiscorbutics, and
for damages for the same cause; also, damages for furnishing improper
. subsistence, cost of maintenance during sickness contracted in the serv-
ice of the vessel, and cost of care, under the statutory and general ad-
miralty law.” The evidence as to the quantity and quality of the pro-
visions furnished to the men is very voluminous and conflicting. The
seamen’s statements with respect to the bad quality of the food are evi-
dently much exaggerated, and I think it unnecessary to decide whether
on that account alone they would be entitled to damages. Under the
provisions of section 4568, their compensation is limited to a sum not ex-
ceeding one dollar a day during the time of the continuance of the sup-
ply of food of bad quality. The substantial cause of action. however,
is for damages for pain and suffering caused by scurvy contracted dur-
ing the voyage. By section 4569 of the Revised Statutes, the master is
required to serve out to the crew lime juice and sugar daily at the rate
of half an ounce each per day, and the vinegar weekly, at the rate of
half a pint per week for each member of the crew. It is not disputed
that the master during a considerable part of the voyage, amounting to
about 25 days of its entire duration, omitted to serve the lime juice to
the crew as required by law. The provisions of the statute in this re-
spect are mandatory, and the captain will be liable to the infliction of a
fine if convicted of an omission to comply with his duty in this respect,
even though the omission should be followed by no ill consequence to



