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Unrrep States v. HicGERsON.
(Circuit Court, D: Idaho. . June 1, 1891.)

1. UNLAWFUL COHABITATION—EVIDENCE—TESTIMONY.

In the trial of such offense, as well as of its kindred offenses of adultery and
bigamy, as defined by the laws of the United States, proof of the existeuce of the
marriage relation is pertinent; it being a collateral fact which aids in explaining
the association of a man and woman, arnd tends to show whether such association is
justified and innocent, or that of unlawful cohabitation.

2. MARRIAGE—EVIDENCE OF BY REPUTE.
The general reputation in the community of the existence of the marriage re-
lation is competent as tending to prove such relation, but is not alone sufficient to
establish it.

(Syllabus by the Court.)

At Law. Unlawful cohabitation.
Fremont Wood, U, S. Atty. ~
James H. Hawley, for defendant.

Bearry, J. The defendant is charged with the crime of unlawful co-
habitation, in violation of section 3, 22 St. U. S. p. 31. After his convic-
tion in the third district court of the territory of Idaho, he appealed to the
supreme court of such territory, whence the cause hasreached this court.
In asking the reversal of the judgment below, the defendant assigns as
reasons therefor the insufficiency of the evidence, and errors of the court
in the admission of evidence of general repute of marriage, and instrue-
tions sustaining such evidence, but upon this hearing has relied chiefly
upon the alleged errors. The testlmony however, seems sufficient to
justify the verdlct It appears, among other things, by several witnesses,
that there was no other family in the neighborhood by defendant’s name
but his; that there were two women there known by his name, and as
his wives; that in the year 1883 defendant was found in a small house
on his farm with two women and four or five small children, each woman
having a small child eight or nine months old; that he said they consti-
tuted his two families; that he was a(terwardq seen by the same witness
with the same two women in Soda Springs; that afterwards he had on his
farm a house for each woman, not over a quarter of a mile apart; that
the women had been seen thére for over a year past, and when arrested he
told the officer that one of the women was his second wife. It cannot be
said the jury reached an erroneous conclusion when they found these
facts constituted unlawful cohabxtatlon. On page 21 of record this in-
terrogatory appears: “In that'community who is her reputed husband?
[It does not appear clearly which woman is meant, but probably the
second wife.] Answer. Higgerson.” And on page 23 is this: “ Question.
You stated that the husband of that woman is reputed to be the defend-
ant. Answer. Yes, sir.” And on. page 28 the court, as part of its in-
_structions, said:

“The court chatges you, also, that the question as to whether one of the

‘women named in the indietment is the wife of the defendant is a material is-
sue, and must be proven beyond a reasonable doubt by competent evidence.
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It cannot be asstimed, and cannot be proven by guessing or common repute.
As to the first or either wife the reputed acts of the defendant, and recognition
by the defendant of such relation, is evidence of such relation as to either or
both of the wives. Repute is a circumstance to be considered in connection
with the facts and acts, though a man may not be convicted on reputation
alone, even if it be the family of the defendant.”

The question raised by the foregoing interrogatories and instruction
is the right to establish any collateral fact which would tend to the proof
of the offense charged, by the introduction of testimony of the general
reputation in the community of the existence of such fact, The crime
of unlawful cohabitation is the living with two or more women as wives;
of treating and associating with them as such; the giving to the world
the appearance that the marital relation exists with them. It is the liv-
ing with them in the habit and repute of marriage. The statute is to
prevent even the appearance of evil, and, as said by the supreme court
of the United States, it is “to prevent a man from flouting in the face
of the world the ostentation and opportunities of a bigamous household,
with all the outward appearance of the continuation of the same rela-
tions which existed before the act was passed.” The direct evidence to
sustain this charge is any which shows that the defendant actually lived
at the same time with two or more women, in such manner as would
sustain the appearance of maintaining with them the marriage relation.
To establish this principal fact, others, collateral in their nature, but
bearing upon and tending to prove the main question, may be shown,
and among such is that of marriage. It is true the offense charged here
may be established without the proof, or even the existence, of actual
marriage between the parties; nevertheless, the existence of such rela-
tion is a fact which would aid in showing why a man and woman asso-
ciated with each other; whether their treatment of each other in the pres-
ence of their neighbor is that of husband and wife, or simply of ac-
quaintances or Iriends; whether the favors, attentions, and assistance he
gives her are those of the generous friend only, or of the husband. In
so far as it explains these matters, it aids in the elucidation of the main
issue, and is a pertinent fact. In these cases, and their kindred crimes
of bigamy and adultery, no other collateral fact so frequently occurs as
this. In such cases, is evidence of the general repute of its existence
competent? If the propositions were to show that it was generally re-
puted in the community that the defendant was living in unlawful co-~
habitation, or, if charged with adultery, that he was guilty of that, it
could not be entertained, any more than would be the evidence of gen-
eral repute that a defendant committed the murder with which he might
be charged. That the fact of marriage, when it is an incidental ques-
tion in a cause, may be thus shown, has been a proposition of much
controversy. If, however, there i3 any such question that may be so
shown, it should be this. The proof of it is frequently required many
years after and remote from the place of its occurrence, when the writ-
ten evidence and the record of it may be lost or are inaccessible, when
its eye-witnesses are dead or forgotten. Not only that, but in this soun-
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try the laws governing it are unfortunately so varied, some not even re-
quiring any record of it, or even a nuptial ceremony, that the difficulty
of direct proof, and the expediency of permitting the indirect, become
evident, and more apparent, in this, when the attempt is made to prove
a marriage among that sect, which, though they keep a record of it,
hide it from the eyes of the courts in the secret and mysterious chambers
of the endowment house. Under such circumstances, why should not
the fact that a man and woman have lived in a community with the ap-
parent relation of husband and wife, have been received in society and
been known as such, have so conducted themselves publicly as to lead
their neighbors to believe them such, have by their acts established in
the community a general reputation that they are married, be permitted
as evidence tending, at least, to show the existence of such relation?
The proposition that marriage can be proven only by the eye-witnesses
thereof, or by record evidence, is now overthrown by the great weight
of authority, including that of the United States supreme court, which,
in the Miles Case, 103 U. S. 311, says “that to hold in a bigamy case the
first marriage can be proven only by eye-witnesses is to apply to this
offense a rule not applicable to any other.” In that case the declarations
of the defendant were admitted. It is said that “cohabitation and rep-
utation of being husband and wife are usually considered together in
questions concerning the proof of marriage. Some authorities favor
the idea that reputation, of itself, may be received as sufficient proof,
prima facie, but it must be uniform and general; and, if there be a con-
flict in the repute, it will not establish the marriage. On the other hand,
its sufficiency in any case has been denied.” Also that “such evidence
was, after verdict, held sufficient, prima facie, to warrant the jury in find-
ing the fact of marriage, the adverse party not having cross-examined
the witness, nor controverted the fact by proof.” In the proof of pedi-
gree the facts of birth, marriage, and death, and the dates thereof, may
be proven by reputation in all cases where they occur incidentally, and
in relation to pedigree. 1 Bish. Mar. & Div. §§ 438, 540; 1 Greenl. Ev.
§§ 103, 104, 107; U. 8. v. Tenney, (Ariz.) 8 Pac. Rep. 295. These views
are sustained by sufficient authority, as well as by reason, to justify their
adoption, and in criminal as well as in civil cases. It must not, how-
‘ever, be concluded that proof of reputation of the marriage relation is
alone sufficient; it is but one of the prools; it only tends to establish the
- fact which, with other proofs, may become conclusive. This is what
the instructions complained of, when all considered together, declare the
law to be. Theydonot go beyond the law as settled by the weight of au-
thority, and are even more favorable to the defendant than some of the au-
thorities. To the contrary iscited the case of U. 8. v. Langford, (Idaho,)
21 Pac. Rep. 409. - This was a casé of adultery, at the trial of which,
the question, “ What was the general repute in that community as to the
relations existing between the defendant and Rhoda Dimmich?” was per-
mitted. The full purport of the question cannot be gathered from the
report of the case, or what relation between the parties it could be ex-
pected the answer to the question would develop; whether it would show,
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or tend to show, simply the existence of the marriage relation, or
whether, when considered in connection with the immediately preced-
ing questions and answers, it would show directly that the relation sus-
tained was the criminal one charged in the indictment. The reviewing
court, however, seemed to treat the question as an effort to establish by
common repute the existence between the parties of the bigamous rela-
tion charged in the indictment; to prove by common repute the crime
itself. If such was the object of the question, the conclusion of the court
‘was unquestionably correct. If, on the contrary, the court meant to de-
clare that such evidence of the existence of the marriage relation was in-
competent in any case, its view cannot be followed here.

It being concluded in this cause that the evidence was sufficient to
justify the verdict, and that there was no error in the admission of the
testimony, or in the giving of the insiructions complained of], it is there-
fore ordered that the judgment appealed from be affirmed.

Uxirep StTATES v. DURANT.
(Distriet Court, E. D. South Carolina. July 8, 1891.)

PosT-OFFICE—MAILING OBSCENE MATTER.
A letter in which the person to whom it is addressed is called “a son of a bitch,”
inclosed in a sealed envelope, does not render the sender liable, under Rev. St. U.
S. § 3893, as amended by Act Cong. Sept. 26, 1888, prohibiting the mailing of
matter “upon the envelope or outside cover of which, or any postal-card upon
which, are any delineation, epithets, terms, or language” of an indecent,
libelous, or defamatory character, ete.

At Law. Indictment for mailing obscene matter.
A. Lathrop, Dist. Atty.
Thomas E. Miller, for defendant.

SiMonton, J., (charging jury.) The defendant seni through the mail,
sealed, a letter addressed to one Fo. H. Deas. In the letter he speaks of
a prosecution set on foot against him by Deas for forgery, and of his ac-
quittal, and, referring to Deas’ testimony, calls it a lie, winding up by
calling him “alying son of a bitch.” He is indicted under section 3893,
Rev. 8t. U: 8., as amended by act of congress approved September 26,
1888. This section punishes the sending through the mail, sealed or
unsealed, “any obscene, lewd, or lascivious book, pamphlet, picture, pa-
per, letter, writing, print, or other publication of an indecent character.”
The district attorney rests on the fact that this letter is obscene, within
the words of this section. Itseems to me that this section is intended to
forbid the dissemination through the mails of obsceneliterature, of the use
of words or pictures, appealing to the animal passion, stimulating it, cor-
rupting and debauching the mind and heart, (see U. 8. v. Clark, 43 Fed.
Rep. 574;) and that when congress seeks to prevent the use of the mail
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