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therein of $2,500, which was subsequently paid. In view of this piece
of record evidence, it is difficult to see how it can be contended that
there was a reputation of marriage in the Cregier family. Certainly no
declarations of Rachel to that effect, nor any testimony as to the belief
of others, whose information was derived from her, are entitled to much
weight. She might havesought to save her daughter’s reputation among
other members of the family by saying she was married, but it must be
assumed that she stated what she believed to be the truth when she
brought the suit and testified on the trial. The complainant objected
to the admission of the record and judgment roll in this seduction suit.
It is well settled that, in cases of pedigree, family conduct is admissible
evidence from which the opinion and belief of the family may be in-
ferred. The judgment roll may fairly be considered competent evidence
of family conduect; but if it be not, and if all evidence of the declara-
tions of Rachel Cregier were excluded from the case as hearsay, then
there would be left practically no evidence of repute in the Cregier fam-
ily, except that given by Almira Sisson, which, as she was of such ten-
der age at the time, is certainly of but little weight. Finally, though
Blasius was liberally supplied with money, and after his mother’s death
in 1860 was a man of abundant means, Josephine never made any claim
upon him during the 8 years of his life subsequent to the separation,
nor for 14 years after his death did she assert any claim to the large es-
tate which he left. Considered together, the testimony is not sufficiently
strong to constrain the mind to accept it as a natural inference that the
arrogant, selfish, dissolute man of 35 ever married the young girl of 16,
whose feeble virtne yielded so promptly to his solicitations, who began
life with him as his mistress, and who left him without any effort to ob-
tain from him, or his estate, the support which the law secured to her
if she were his wedded wile,
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(Cireuit Court, D. Washington, N. D. June 27, 1801.)

i QuieTINg TITLE—PLEADING—COMMUNITY PROPERTY.

Plaintiff’s bill alleged that a patent of certain land was in 1872 issued to the heirs
at law of one 8., the heirs being his mother and several brothers and sisters, and
the children of deceased brothers and sisters; that plaintiff was married in 1870 to
R., a son of a deceased sister; that R. died intestate, without issue, in 1871; thatin
1870, after said marriage, the mother of 8. conveyed her interest in the land to R.;
that by virtue of the déed, and the statutes of Washington relating to the rights of
married people, the share of R. and of the mother of 8., deeded to him, became the
common property of R. and plaintiff, and on R.’s death plaintiff. became the owner
in fee-simple of an undivided one-half; that defendants claimed the whole of the
land under a conveyance made pursuant to a sale under a decree of the court, to
which plaintiff was not a party. The bill sought to establish plaintiff’s title to the
shares claimed by her. Held, that the bill was demurrable in not stating when
and where 8. died, or any facts by which the court could ascertain under what act
of congress the patent was issued to his heirs, and what laws as to the property
rights of married people were in force, or the residence 0f R. and his wife, (plain-
tiff,) or the date of the suit under which the sale and conveyance was made to de-
fendants, or of any reasons for plaintifi’s delay in suing.
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2. HusBAND AND WIFE—COMMUNITY PROPERTY.

Under Laws Wash. 1869, p. 319, declaricg that all property acquired by a husband
after marriage, by gift, dev1se, or descent, shall be his separate property, and that
all property acqulred after marriage by 'either husband or wife, except such as
may be acquired by gift. bequest, devise, or descent, shall be common property,
makes property acquired by a husband by descent his separate property, and not
the community property of himself and wife.

3. SaME—NOXN-RESIDENTS.

Laws Wash. 1869, p. 819, § 11, providing that in every marriage thereafter con-
tracted in the territory the rights of husband and wife should be governed by this
act, unless there was a marriage contract containing stipulations contrary thereto,
and section 12, providing that the rights of husband and wife, married out of the
territory prior to the passage of the act, but who should reside and acquire prop-
erty therein, should also be determined by the provisions of the act, held, that the
act did not confer any rights on & wife where she and her husband resided without
the territory.

In Equity.
Fogy & Murray, for plaintiffs
T. R. Shepard, for defendants.

Haxrorp, J. The material averments of the complainants’ bill nec-
essary to be considered in deciding the questions raised by the defend-
ants’ demurrer are as follows: On the 15th day of December, 1872, the
United States by a patent conveyed a certain tract of Jand in this state to
the heirs at law of one William A. Strickler, deceased; the said Strick-
ler’s heirs being his mother, several brothers and sisters, and the chil-
dren of deceased brothers and sisters. One William L. Rider, son of
Rebecca Rider, a deceased sister of said Strickler, was, on the 6th day
of December, 1870, married to the plaintiff, who is now Sarah Hersh-
berger, and said marriage relation continued until October 26, 1871,
when said William L. Rider died, intestate, and without issue. In the
month of December, 1870, after said marriage, the mother of said Strick-
ler, for a valuable consideration, executed and delivered to said William
L. Rider a deed of her undivided interest in said land. Said deed was
recorded in the deed records of the county in which the land is situated
in the month of June, 1890. Sarah Hershberger is now the wife of her
co-plaintiff, John B. Hershberger, and resides with him in the state of
Ohio. In the bill plaintiffs assert that the mother’s share of said land
was an undivided one-seventh thereof, and that said interest, by virtue
of the deed above mentioned and the statutes of the territory of Wash-
ington relating to the rights of married people, became the common prop-
erty of said William L. Rider and his wife, now Sarah Hershberger;
also, that, as one of the heirs of said Strickler, said William L. Rider
took an undivided thirty-sixth part of said land, which share also be-
came the common property of said Rider and his then wife, under the
statutes of the territory, and that upon the death of said Rider, his
widow, now Sarah Hershberger became the owner in lee-simple of an
undivided one-half of all such common property,—that is to say, an un-
divided one-half of both of said shares; and she claims now to be the
owner of the undivided one-half of said shares and brings this suit to es-
tablish her title thereto against the defendants and for an injunction to
prevent the sale or disposition of said land, and for an accounting as to
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the proceeds as to any and: all portions thereof which may have been
sold or disposed of by the defendants before the suit was commenced.
The defendants are husband and wife, and claim title to the whole of
said land, deraigned through and under a conveyance thereof made pur-
suant {o a sale under a decree by the district court of the third judicial
district of the territory of Washington, in a suit wherein several of the
heirs of said Strickler, but not the plamtlﬂ's, were made parties.

The bill fails to state many of the facts which should appear in order
to make good the claim of title asserted by plaintiffs, It fails to state
the date and place of Strickler’s death. It fails to state any facts by
which it can be ascertained under what act of congress the patent re-
ferred to was issued, or whether Strickler or his heirs could have acquired
any interest in the land at any time prior to the date of the patent. It
does not state whether the plaintiff Sarah Hershberger, and her former
husband, William L. Rider, or either of them, lived in the territory of
Washington, nor where they did live, during all or any part of the time
between their marriage and the death of said Rider, nor the place where
Rider died. Tt does not show the date of any of the proceedings in the
suit mentioned, or of the sale made under the decree in said suit; and
it does not allege the existence of any reasons or excuses for the delay
on the part of plaintiffs in commencing this suit, nor that the plaintiffs
had asserted any claim to the property at any time prior thereto. The
bill in my opinion is defective, and the demurrer should be sustained
for lack of allegations as to these important matters. Presumably only
the heirs of Strickler living at the date of the patent were entitled to
share as beneficiaries by that grant, and they would take by purchase,
as grantees of the government, and not by inheritance, as the heirs of
Strickler. Therefore it is necessary for the plaintiffs, in order to sustain
their claims to the contrary, to show under what law and under what
state of facts the patent was issued, and when Strickler or his heirs ac-
quired ownership of the land. Othel‘WlHe, as William L. Rider died
prior to the issuance of the patent, the court will' be unable to discover
that either he or his wife ever became in any way interested in the land,
or that the mother of said Strickler ever acquired any interest in said
land which' she could have conveyed 'to any one in her life-time, as she
also died before the date of the patent. Unless the heirs of Strickler
took the land by inheritance, and not as grantees of the government,
the court cannot determine who are the lawful heirs of Strickler, or what
share or interest either would take without bemg informed as to the place
of Strickler’s death, and the laws in force in the country where he died,
at the time of his death and all the facts as to his’ family and relatives.
Since the year 1869. several ‘changeés have occurred in the laws of the ter-
ritory of Washington in relation to the property rights of married peo-
ple, and it is necessary, therefore, in a suit such as this, to show the
time of the inception of any claim to real estate dependlng upon the
community property laws of the terrltory

For the purpose of obtaining the opinion of the court asa gmde to the
parties in the future conduct of the case, and especmlly in preparing an
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amended bill, if -the plaintiffs shall elect to amend, counsel have ar-
gued the questions which may fairly arise in the case, assuming a state
of facts not disclosed by the bill; and I am urged at ‘this time to render
an opinion upon these questions. The facts thus assumed are that Strick-
ler became entitled to the land as a settler under the act of congress of
September 27, 1850, (9 St. U. 8. 496,) known as the “Oregon Donation
Law,” and the several acts amendatory thereof; that he died prior to the.
date of the deed alleged to have been given, in 1870, by his mother to
William L. Rider; and that said William L. Rider and his wife, now
the plalntlﬁ' Sarah Hershberger, duiing all the time of their marriage
lived in the state of Ohio.

In view of all the facts thus assumed, together with what appears in
the allegations of the bill, it is my opinion that the complainants can-
not prevail in this suit, and that'they have no interest whatever in the
land referred to, Prior to December 2, 1869, the rights of all married
people to real property situated in the territory of Washington, whether
residents of the territory or elsewhere, were governed by the rules of the
common law. On the date-last mentioned the first statute enacted by
the territory, changing the law as to the property rights of married peo-
ple, was approved and went into effect. In November, 1871, which
was after the death of Rider, another act relating to thls subject was
passed, supplanting the act of 1869. 1In 1873 the act of 1871 was re-
pealed, and at the same session of the legislature the act of 1869 was re-
enacted. It is therefore by virtue of this statute, passed in 1869, that
the plaintiffs claim that Mrs, Hershberger, during the time she was the
wife of Rider, acquired an interest in the land. In making this claim it
is assumed that Strickler in his life-time owned the land, and that upon
his death it descended to his heirs, and that the issuing of the patent
subsequently was a mere formality, in confirmation of the title which
before existed. T do not wish to be understood as expressing any opin-
ion as to whether this assumption is or is not warranted.

The claim to an undivided one-half of an undivided thirty-sixth of the
land alleged to have been inherited by William L. Rider can be disposed

of in a few words. The statute relied upon by plaintiffs gives no sup-
port to this. part of their contention. If Mr. Rider acquired any prop-
erty in this state by descent, either before or after his marriage, it would
not be community property. The first section of the act of 1869 in ex-
press terms declares that all property acquired by a husband after mar-
riage, by gift, devise, or descent, and all property owned by him before
marriage, shall be his separate property. Laws Wash. 1869, p. 318.
This provision is entirely {ree from ambiguity and it is not an innova-
tion upon the common law. It leaves a hushand’s estate and title in
and to property so acquired or owned as it would be in {.e absence
of any legislation on the subject. The second section of the act provides
that “all property acquired aiter the marriage, by either husband or wife,
except such as may be acquired by gift, bequest, devise, or descent, shall
be common property;” and, as the deed from Strickler’s mother to Rider
was made after the marriage, we may assume that if it became operative



708 FEDERAL REPORTER, vol. 46.

to convey any interest in the land in ‘question, such interest would be
the common property of Rider and his then wife, if their rights were at
all affected by this statute. As to this part of plaintiffs’ ¢laim, therefore,
the question is raised whether said statute governs the rights of non-res-
ident married people as toreal property situated in the territory of Wash-
ington. I think that an easy and satisfactory answer to the question is
“found in the statute itself. Section 11 provides that, “in every marriage
hereafter contracted in this territory, the rights of husband and wife shall
be governed by this act, unless there is a marriage contract containing
stipulations contrary thereto.” And section 12 of the act reads as fol-
lows: ‘

“The rights of husband and wife, married in this territory prior to the pas-
sage of this act, or married out of this territory, but who shall reside and ac-
quire property herein, shall also be determined by the provisions of this act,
with respect to such property as shall be hereafter acquired, unless so far as
:ucl; provision may be in conflict with the stipulation of any marriage con-

ract.”

These two sections of the statute plainly indicate the intention of the
legislature to limit the application of all the provisions of the act, and
to furnish a rule for its interpretation which should amount to a dis-
claimer of any intention to change the property rights of people not in-
habitants of the territory, and whose marriage contracts were not made
in subjection to the laws of the territory. Section 2 of the act is an in-
novation upon the common law, and for that reason, by a familiar rule
of interpretation, it is not to be given a more extended application than
is necessary to give effect to all its provisions, and all parts of the act
are to be considered together, so that sections 11 and 12 must be re-
garded as modifying and limiting section 2. This statute, from the time
of its enactment until now, has always been understood by the legal pro-
fession and the people of the territory as being limited in its application,
so that the rights of non-residents were not affected by it. The district
and probate courts of the territory have acted in many instances accord-
ing to such understanding of the law, and their adjudications have been
acquiesced in, so that no case has ever been taken to the supreme court;
hence, no decision covering the point has found a place in any pub-
lished volume of reports.” The fact that no precedent can be cited is a
circumstance which shows that heretofore there has been no question as
to the true interpretation of the act, or difficulty in understanding what
is meant by sections 11 and 12 thereof. Another circumstance confirm-
‘atory of this is to be found in the fact that in 1879 the legislature again
revised the law, and, in doing so, omitted entirely the provisions of sec-
tions 11 and 12. The important change made by the omission of these
two sections must be regarded as significant, and it has been understood
as making the commuhi’ty property law general, and applicable to all
real estate within the termtory, the title to which has passed by convey-
ances to married persons since the date of its enactment.

It has been argued with much earnestness and ability by counsel in
support of the demurrer that the plaintiffs are not entitled to maintain
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this suit in equity, for the reason that, having delayed for so many years
to assert their claim, an action at law founded upon it would be barred
by thestatute of 11m1tdt10ns and in equity it should be regarded as stale,
and therefore barred. Without more information as to the facts than I
have yet obtained, I cannot coincide with defendants’ counsél in this
view. I do not consider that the plaintiffs should be precluded from’
maintaining this suit by reason of delay during the time the property
was unoccupied, and before they had knowledge that other parties
claimed exclusive ownership adversely to them. There has not been
sufficient time since there has been visible adverse possession or an as-
serted ownership of the property adversely to the plaintifis for any just
claim which the plaintiffs may have to become stale, and it is my opin-
ion that the suit is not barred by the statute of limitations of this state
in force at the time the suit was commenced, nor by the principles of
equity. An order will be entered sustaining the demurrer, and the
plaintiffs may have leave to file an amended bill, if they elect to do so.

Doyvre v. SAN Diecgo Laxp & Towx Co. -

(Circuit Court, 8. D. California. July 6, 1891.)

1. WATER-RIGHTS—DIVERSION OF WATER.

A deed by the owners of a stream to a corporation organized for the purpose of
diverting water from the stream for the purposes of irrigation, the furnishing water
for mining and manufacturing purposes, and for supplying water to cities, convey-
ing the right to the grantee, its successors and assigns, “to divert and appropriate
all the waters ﬁowmg in” said stréam, is a grant of the right to divert the water
thereafter flowing in the stream, as agamst a subsequent purchaser from the gran-
tor of land bordering on the stream.

2. CONVEYANCE BY DE Facto CORPORATION.

A conveyance o or by a de facto corporation cannot be avoided on the ground of

any defect in its organization.

In Equity.
Deakin & Story, for complainant. .
J. Wade McDonald and Luce, McDonald & Torrance, for defendant,

Ross, J. This suit is brought to enjoin the defendant from the erec-
tion of a dam on the Sweetwater river in San Diego county, and from
thereby diverting the waters of that river from their natural channel;
complainant being, as alleged, a lower riparian proprietor, having ac-
quired his tract of land, called the “0ld Copeland Place,” from one George
D. Copeland, and he havmg acquired it by purchase from Frank A. Kim-
ball, Warren C. Kimball, and Levi W. Kimball, on the 1st day of April,
1873. The answer to the bill, as amended among other things, alleges
that—

“On the 9th day of June, 1869, Frank A. Kimball and Warren C. Kimball
were, and for a long time prior thereto had been, the owners in fee of all and
singular the bed of said Sweetwater river, and of all the land on each side



