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UNITED STATES V. THE BOMBAY.

(District Court, E. D. Neu York. June 4, 1891.)

665

ILLEGAL DUMPIKG-LIABILITY OJ!' VESSEL-AcT OF JUKE 29, 1888.
Under the statute of June 29, 1088, (25 St. at Large, p. 201l,) entitled" An act to

prevent obstl'Uctive and injurious deposits within the harbor and adjacent waters
of New York city, by dumping or otherWise, and to punish and prevent such of-
fenses, " a steam-ship from which ashes are dumped in an unlawful place, by fire-
men presumably acting under orders from some superior officer, is liable as having
herself violated the law.

In Admiralty. Suit to recover a penalty.
Jesse Johnson, U. S. Dist. Atty.
Convers & Kirlin, (Mr. Kirlin, of counsel,) for the Bombay.

BENEDICT, J. This is a proceeding in rem to charge the steam-ship
Bombay with a fine for dumping ashes in the lower bay of the harbor
of New York. It. is taken under the statute of the United States passed
June 29,1888, (25 St. at Large, p. 209,) entitled" An act to prevent ob-
structive and injurious deposits within the harbor and adjacent waters
of New York city, by dumping or othenvise, and to punish and prevent
such offenses." The libel in the first article charges that on the 8th day
of October, 1889, the master of the steamer Bombay, being on board and
in command of her, did unlawfully deposit ashes and cinders in the tidal
waters of the harbor of New York, in violation of the provisions of the
statute above referred to. In the second article the libel charges that
the ashes and cinders deposited as aforesaid were brought and carried to
said place where they were dumped in and by the steam-ship Bombay,
and the said steamer was then and there used and employed in violat-
ing the provisions of the statute aforesaid. By the second section of the
statute referred to it is made a misdemeanor, punishable by tine and
imprisonment, for any person to be engaged in, or aiding or abetting, or
otherwise instigating, the deposit or discharge of ashes or cinder;; in the
tidal waters of the harbor of New York; and the last clause of the fourth
section of the statute declares that" any boat or vessel used or employed
in violating any provision of this act shall be liable to the peeuniary
penalties imposed thereby, and may be proceeded against sUllllnarily,
by way of libel, in any district court of the United States having juris-
diction thereof." The answer raises two issues: First, whether the vio-
lation of the act set forth in the libel was committed by the of
the steam-ship, or authorized or instigated by him, as second,
whether the steamer was used or employed in that violation, withm the
meaning of the statute.
It appears in evidence that while the steamer Bombay was proceeding

through the harbor of New York on a voyage from New YOl'k to Balti-
more, in the pursuit of ,her calling, which was that of a COtHlllUll carrier

lReported by Edward G. Benedict, Esq., of the New York bar.
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of merchandise, she was observed by persons on board a United States
dredge-boat to be dumping ashes from a shute, which ran from the main
deck of the steamer through the bulwarks on the starboard side. The
steamer being hailed' by those on board the dredge when she arrived op-
posite the dredge, the flow of ashes at once ceased. The steamer was
running at slow speed, and ashes were seen to be running from the shute
during a space of some two and a half miles. The explanation of this
violation of law given by those in charge of the steamer is that the ashes
were put out by two firemen, who acted without authority. In support
of this defense testimony is prodnced to show that in putting out the
ashes the firemen acted without orders from the master, the chief mate,
or the first or second engineers of the steamer. All of these officers
have testified, and each for himself says, that he gave no orders to the
firemen to put out the ashes, and had no knowledge that.ashes were be-
ing put out until the hail from the dredge. The evidence, therefore,
fails to sustain the allegations of the first ,article of tbe libel, because it
is not made to appear that the act of the fil'(::Illen in dumping ashes was
commanded by the master of the ship. as charged. The libel, however,
may be amended to conform to the facts by stating" that ashes were
transported in the steamer to the place where they wen;) dumped, and
that at that place were cast from the steamer into tbe tidal waters of the
harbor of New York by some of tbe persolls composing the crew of the
ship." Considering the libel as amcnded to conform to the facts, the
question is raised whether, upon the evidence, the vessel cun he subjected
to a fine, under the statute. The intention of th(:: statute seems to me
to be "that the vessel is to be considered and treated as itself violating
the statute," (The Strathairly, 124 U. S. 571, 8 Sup. Ct. Hep. 609,)
when the vessel is the instruulcnt bv means of which the violation of the
statute is accomplished. Such legislation is not infrequent. It con-
forms to feature of the maritime law which makes the ship liable
for collision caused by the act of it seaman done, it may be, in violation
of orders; liable to fodBiture for goods smuggled by means.pf her; liable
jor negligent l)avigating by a pilot compulsorily in charge of her. If that
be the intent of the statute, I do not see why this case is not within it.
The ashes that were dumped into the water of the lower bay were trans-
jlorted to the place of dumping by the Bombay. They were there cast
into the water from the Bombay, and the persons .who cast them over-
board were part of the, crew of the steamer engaged at the time in her
navigation, and, onp. of the incidents of the navigation of a steamer be-
illg to dump the ashes created by the furnaces, the steamer therefore
was used in violating tbe law. But it is said the use made of the steamer
ill cl1llunitting the offense in question was without the knQwledge or as-
sent of her owners or her officers, and for that reason canl10t subject her
to a fille. Assuming, hut not deciding,. that in a case where ashes were
unlawfully dumped by a tort-feasor no liability would attach to the ship,
the question remains whether, in a case like the present, the steamer
is not liable. In this case the presumption certainly is that the ashes
dumped overboard from this steamer were so dumped by oruer of some



THE .BOMBAY. 667.

oithe persons inautliority on board the ship. . Firemen do not volunteer
to do labor of this character. The burden is ther.efore upon the ship to
overcome this presumption, Accordingly, the testimony of the master,
the chief officer, and the first and second engineers has been produced
in behalf of the steamer. The master and the chief officer, each for
himself, says that he had no knowledge of the fact that ashes were being
dumped from the ship until the hail from the dredge; that he had given
no orders to dump ashes;: and that. it was contrary to the rule of the ship
to dump. ashes at that place. The firsLand second engineers, each for
himself, says that he gave' uo orders to dump ashes, and did not hear
that ashes· had been dumped until the seizure of the' veBselon her return
to New York. The testimony for the Claimant shows, in addition, that
the persons who dumped the ashes were firemen; but the names of the
firemen' are, not given. There is nothing in the testimony to indicate
that any efforts were made by the of the ship to obtain their
names, nor does it appear that any effort was made: to ascertain, at ;the
time of the transaction, ,how it came about that these firemen dumped
the ashes as they did. The claimants rely upon,the E\imple assertion of
the master and· chief officers and the first and second engineers that they
had nothing whatever to do with the dumping .of the ashes, nor any
knowledge that theasheis were being dumped, to overcome the strong
presumption that the firemen did not undertake the unpleasant duty of
·dumping ashes without the orders of some one entitled to command them.
While it is, of course, possible for firemen to dump ashes without or-
ders, it is highly improbable that firemen would do so. The presump-
tionaf orders is so strong that conclusive evidence is required to rebut
it, and, in my opinion, it has not been overcome in this case by the
testimony that has been produced from the officers of the ship, when
that testimony is taken in connection with the acknowledged facts that
the names of the offenders were not taken, nor any investigation had as
to the circumstances attending the dumping of the ashes, (which, if done
without orders, was a serious breach of ship's discipline,) nor any effort
made to procure the testimony of the firemen. It is said the firemen
left the ship in Baltimore, but that fact does not prove the impos-
sibility of procuring their testimony. It must be also noticed in this
connection that neither the third nor fourth engineers are produced as
witnesses. The chief engineer indeed testified that the third and fourth
-engineers had no authority to direct ashes to be dumped; but the third
and fourth engineers were officers of the ship superior to the firemen,
and their orders to the firemen to dump ashes, although given in excess
,of authority, would be obeyed by firemen, and dumping ashes by the
firemen under orders from the third and fourth engineers, in the absence
of notice of want of authority to give such an order, if acted upon by the
firemen, would, in my opinion, make the act of the firemen the act of
the ship, within the meaning of this statute. Still further, the second
mate, who presumably was responsible for doings on the ship's deck at
the time the ashes were dumped, is not called as a witness, nor his ab-
sence accounted for.
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"The Ca!l6; then, I find to be this: that ashes were dumped in an unlaw-
flll plaee from the deCk of an ocean steamer by her firemen, presumably
acting under orders from some superior officer of the steamer; the steamer
at the time being engaged in performing a freighting, voyage to sea, and
the dumping of the oshes accumulated at her furnaces being a nece8sary
incident to her navigation. In such a case my opinion is that the stat-
ute takes efi'ect,and renders the steamer liable as having herself violated
the law. This conclusion, as I conceive, is not at variance with the de-
cision rendered by Judge GREEN in the case of The Anjer Head, 46 }<'ed.
Rep. 664. That case came before the court. upon an admission of fact.
The fact admitted was that "an employe on board the steamer did throw
overboard a single scuttle ofashes." It did not appear in that case that the
employe who emptied thescuUle was one of the crew of the steamer, or that
the emptying of the scuttle of ashes was a necessary incident to the naviga-
tion of the ship, or that the emptying ofthe scuttle was directed by some of-
ficer of the ship. The presumption of orders scarcely arises in the case ofa
chamber-maid, who, while lightinga fire, has occasion to empty the scuttle
of ashes, or of a passenger on board a steamer who knocks the ashes
out of his pipe into the tidal waters of New York harbor. Such cases
differ from the present, in this: that here the ashes Wflre dumped by
firemen, part of the crew of the ship, whose duty it was to clear away
ashes created by the furnaces, and who in dumping the ashes presum-
ably acted under the orders of an officer of the ship, given in furtherance
of the navigation of the ship. In such a case, it seems to me that the
ship, so used to dump ashes in an unlawful place by persons authorized
to dump her ashes, is used and employed in violating the law, within
the meaning of the statute.
It was contended in argument that in the case of The Anjer Head the

decision was that under t.his statute it must appear that the ship was de-
voted by her owners to the businesfl of dumping ashes before the ship
could be held liable; in other words, that the act applied to dumping
scows only, and not to steamers engliged in transporting freight and pas-
sengers t.hrough the harbor of New York. But I do not understand the
decision in that case to go to tMt length. Such a decision would ren-
der the statute inoperative to remedy one of the serious evils intended to
be reacbed,-namely, the dumping of ashes from steamers in the lower
bay. The steamer Bombay, having thus been found to have been used
in violating the provisions contained in the first section of the statute
above referred to, is by that statute made liable to the pecuniary pen-
alty provided by that section, which isa fine of not less than $250 nor
more than $2,500. It will be sufficient, I conceive, to fix the amount
of her liability at the lowest figure permitted by the statute, and it is
accordingly fixed at the sum of $250.
Let a decree be entered, condemning the steamer in the sum of $250

and costs, and ordering that a decree be entered against the stipulators
for such, in accordance with the practice of the court.
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HOWARD et al. 'V. THE GEORGIA.

(District Court, E. D. New York. June 10, 1891.)
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SEAMAN'S WAGES-PURCHASE OF CLAIM BY OWNER-DISCHARGE OF LIEN.
A purchase of a seaman's claim for wages against a vessel by the owner of the

vessel is, in legal effect, a payment of the seaman's claim, and discharges the ves-
sel of the lien for wages.

In Admiralty. Suit for seaman's wages.
Goodrich, Deady &:- Goodrich, for libelants.
R. D. Benedict, for bottomry holder.

BENEDICT, J. This is an action to recover seaman's wages. The de-
fense il;l payment. The evidence is that the vessel was owned by a man
in Matanzas named Torrontagui; that subsequent to the commence-
ment of the action the libelant's proctor received from one Monjo, the
agent of the owner of the vessel, money to payoff the crew, and accord-
ingly the men were paid by the proctor, and receipts for those wages
taken from the men. Monjo testifies that he had no interest whatever
in the vessel; that the money he gave the proctor to pay the wages
was an advance made by him for account of the owner of the vessel.
The proctor says that the transaction between him and the crew was
a purchase, by direction of Monjo, of the seamen's claims against the
vessel. But this dQes not alter the legal effect of the act done. A pur-
chase of a seaman's claim against a vessel by the owner of the vessel
is, in legal effect, a payment of the claim, and it discharges the vessel
of the lien. A man cannot pay his own debt, and be subrogated to any
right of the creditor. That the wages were paid subsequent to the com-
mencement of the action makes no difference. The wages are now paid,
and no decree will be rendered against the vessel for wages already paid.
There is also a claim for master's wages. The vessel, as it now ap-

pears, was owned in Matanzas by Torrontagui, and not by the man
whose name appears in the vessel's papers. She was in fact a Spanish
vessel, and not a British vessel. In the absence of any evidenee as to
the Spanish law, the law of the forum governs the case, and, by our
law, a master has no lien for wages.
The libel is therefore dismissed, but without costs.

lReported by Edward G. Benedict, Esq., of the New York bar.


