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instrumEmt of that commerce; for, whenever a commodity has begun to
move as an article of trad'e from one state to another, commerce in that
commodity between the states has commenced.' The fact that several
different and independent agencies are employed in transporting the com-
modity, some acting entirely in one state and some acting through two
or more states, does in no respect affect the character of the transaction.
To the extent in which each agency acts in that transportation it is sub-
ject to the regulation of congress." The Daniel Ball, 10 Wall. 557.
The doctrine of The Daniel Ball has been repeatedly recognized and ap-

proved in later decisions of the supreme court. See Coe v. Errol, 116
U. S. 517,6 Sup. Ct. Rep. 475; Wabash, etc., By. v. Illinois, 118 U. S.
557,7 Sup. Ct. Rep. 4; Kidd v. Pearson, 128 U. S. 25,9 Sup. Ct. Rep.
6; Louisville, etc., Ry. Co. v. Mississippi, 133 U. S. 587, 10 Sup. Ct. Rep.
348; Norfolk, etc., R. Co. v. Pennsylvania, 136 U. S. 114, 10 Sup. Ct.
Rep. 958.
Under the facts ofthis case and the law, as declared by the supreme

court, I have no doubt the commerce of the i,ntervenors in the shipment
and transportation of fruit was interstate commerce, and was in no wise
under the control and regulation of the Florida Railway Commission.
If the rates established by the Florida Railway Commission were not
binding on the receiver of the Florida Railway & Navigation Compnny,
then the intervenors have no case, because the proof does not establish
that the rates actually charged by the receiver were unreasonable or un-
just.
The interventions should be dismissed, and it is so ordered.

BURKE et al. v. BUNKER HILL & S. MINING & CONCENTRATING Co.

(Circuit Court, D. Idltho. June 18,1891.)

1. NATIONAL JURISDICTION-MINING CLAIMS.
A suit brought in support of an adverse claim, in pursuance of the requirements

of section 2326, Rev. St. U. S., as amended in Mareh 18tn, (l Sup. Rev. St. 609) is for
that rea80n a suit arising under the laws of the United States, within the meaning
of the statute giving jurisdiction on that ground, irrespective of the character of
the question invalved in the litigation.

2. SAME.
Such an action has for one of its objects the determination as to whether either

party has divested the United States of the possessory title to the premises in con-
troversy. It is not only intended to determine the rights of the two parties as be-
tween themselves, but also as between each of the parties and the United States;
thereby making the United States substantially, though not formally, a party to the
suit, and entitled to have their rights determined in the national courts. On that
ground the United States are entitled to have their rights determined in the national
courts.

B. SAME.
Such cases are not within the decision of Trafton v. Nouglles, 4 Sawy. 178, and

Water Co. v. Keyes, 96 U. S. 199.
4. ADMISSION OF IDAHO-TRANSFER OF CAUSES.

Where an action was commenced in territorial courts before admission, it was
not necessaryto state jurisdictic nal facts sufficient to give jurisdiction to this court;
and such facts may be stated in request for transfer or by affidavit. Such request,
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like the petition in a removal case, beconies; upon filing- and· transfer thereafter, a
part of the record, for the ,purpose of determining the question of a,urisdiction. It
is sufficient when the jurisdJctional facts' appear in the request for transfer, even
though not set up in the pleadings.

5. SAME.
. When such request is filed in'the state court, that court should transmit the pa-
pers to the circuit court, and" upon filing such request, the jurilidiction of the state
court ceases.

6. SUIE.
National courts cannot compel state courts to transmit origoinal papers, but. when

a state court refuses so to do, may proceed upon oertifiedtranscripts.
(Synabu8 by the Court.) ,

At Law.
W. B. Heyburn, for plaintiffs.
Wm. H. Claggett, F. Ganahl, and J. R. McBride, for defendants.
Before SAWYER, Circuit Judge, and BEATTY, District Judge.

SAWYER, J. This is a snit brought in the territorial district court, be-
fore the admission of Idaho into the Union as a state, where it was still
pending at the elate of admission. It was brought in pursuance of the
provisions of section 2326, Rev. St., to determine the adverse claims of
the parties to a mining claim, for which defendant had made application
for a patent under section 2325. After the admission of Idaho as a state,
the plaintiff, in pursuance of the provisions of section 18 of the act of ad-
mission, filed a request in the state court, which had acquired possession
of the records, based upon an affidavit showing what is claimed to be
the necessary jurisdictional facts for a transfer of the case to the United
States circuit court for the district of Idaho. Among other things, it is
alleged, as foHows, in the affidavit forming a part of the request, and
upon which it is in part based:
"That plaintiffs claim to be the owners of the Mammoth Mining Claim by

virtue of a valid location of the same under the provisions of chapter 6, tit.
32, of the Revised Statutes of the United States. and claim to have posted a
notice of location at the point of discovery and recorded a substantial copy of
said notice in the office of the recorder of Shoshone county, but do not claim
to have recorded said notice in the office of the local recorder of the Yreka min-
ing district, in which the claim is situated. The legislature of Idaho territory
prior to said law enacted a la\\' requiring the notice to be so recorded in said
local mining district, which the defendant will maintain on the trial was itman-
datory law. and that a failure to comply with its provisions rendered the record
and location of plaintiff void. while, plaintiffs will maintain that the said act
if mandatory is in conflict with the section 2324 of the Hevised Statutes of the
United States and a failure to comply with its terms would not affect the valid-
ityof plaintiffs' title. That the defpndants will insist on said trial that the'
location of plaintiffs' claim to be valid asagainst the defendants mllst be made'
in strict conformity with the statutes of Idaho territory, and plaintiffs will
contend that said statutes are in conflict with the provisions of said chapter 6.
tH. 32, of the Revise.d I:)tatutes of the United States. Plaintiffs will also in-
troduce at the trial of said cause the notice of location as the same was recorded
in the said county recorder's office which plaintiffs will maintain is in compli-
ance with the said acts of congress. Defendants contend that said notice of
location is not in compliance with said act of congress. Plaintiffs will also
offer evidend! of the marking of their said claim on the ground so that its
boundarieS could be readily traced. Defendants will contend that the claim
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was ,not because, the posts markingthll sam(l were not phlced within
the limits of the claim as allowed.by law, and that theclaitn was staked in ex-
cess of't'he length allowell bylaw, and therl'fore void, while plaintiffs will ad-
mit the fact that the claim was staked in ex:cess of the size allowed by law,
butC{)nten,dthat uuder. thea,l;j;.of cO,ugress of, May 10, 1872, under which plain-
tiffs {llaim, the claim was, not,rendered void ,thereby ,but oQlyvoid, as to the
excess. "
Uponfiliug the request and affidB;vit, plaintiffs made .application to

the state district court,whl'cll' thenhitd,the custody of the records, for
an order directing the clerk to transmit all papers, pleadings, files, etc.,
in said court to the circuit court of the United States, which application
the court denied. Whereupon the plaintiffs procured a, certified tran-
script of; it in pourt. . " '
The plahltjffsnQ1V inqve for all; ordllf' of this court. commanding the

said district court, and the' clerk the'reaf, to forthwith transmit to this
comt all papers, pleadiags,and files in said cause in said district court.
And the,.defendant makes a counter-motion to strike from the records of
this court the transcript of the. record of said filed herein, on the
ground that the original.pleadings, files' and proceedings are to be trans-
mItted, and that thE'Y only can constitute, or furnish a record upon
which this court transcript thcreof being insufficient, under
the laws to authorize any judicial action in the case in thi$ court.
Objections by are made that the pleadings and affidavit form-

ing part of the request, onvarious grounds do not show a case over which
this court has jurisdiction. The value of the mine is not alleged, as
would havll heen better, but we think upon the whole, that the allega-
tion in the complaint that plaintiff hassustaineu by the action of the de-
fendant in depreciating the value of the mine, damages to the amount
of $10,000., and a claim for a judgment for that amount, shows a case
for jurisdiction, so far as the amount in controversy is concerned. It is
claimed on Olie side and denied on theother, that this suit having been
brought'to determine the title to a mining claim in pursuance to the re-
quirements of section 2326 of the Revised Statutes, as amended in March,
1881, (1 ,Supp. Rev. S1. 609,) is, for that reason, a suit arising under
the laws of the United States, within the meaning of the statute giving
jurisdiction on that ground, irrespective of the chllracter of the questions
involved in the litigation; It seems to us, that all the authorities, as
they now stand, have determined the question in favor of the affirmative
of this proposition. Thus'the point was directly decided on the :::ircuit
on a motion to remand, this being the only point on the motion, by:Mr.
Justice MILLER of the supreme court, in Frank G. &- S. M. Co. v. Lari-
mer M. &- S. Co., 8 Fed. Rep. 724. A like decision was made by Jus-
tice BREWER, then circuit judge, in Cheesman v. Shreeve, 37 Fed. Rep.
36. So the same ruling was made by KNOWLES, J., in Strasbnrger v.
Beecher, 44 ;Fed. Rep. Says the judge:
"Asto this suit, 1 am cleilrly of the. opinion that it is one which arises un-

der the laW80f the United States. It is a suit instituted in pursuance of the
provisions 2326 of the Revised Statutes of the United States. See
F'1'ank G•. &: M. Co. v. Larimer M. &: S. Co., 8 Fed. Rep. 724. One .of the
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objects of sncb an action is to 'determine who is entitled to a patent to, the
premises in dispute. The judgment is filed in the United States land-office on
the determination of the activo. To the United States is u party
to the action. See ,Jackson, v. Roby, 109 U. S. 440, 3 Sup. St. Hep. 301. This
decision must be based llPon ,the theory, it appears to me, that the
suaot to an ad claim, has for one or its objects the determination as to
Whether either party has divested the United States of the pvssessory title to
the premises in dispute."
That is to say, it is not only intended t<;> determine the rights of the

two parties as between themselves, but also d8 between each of the parties and
the United States, so as to determine finally whether either party has so far
performed the conditions prescribed by the statute as to entitle him to
pay for the mine and receive a patent from the United States, thereby
making the United States, 8ubstantially, though not formally, a party to the
suit, and entitled to have their rights determined in the national court8. This
idea is supported by the amendment to section of 1881, (1 Supp.
Rev. St. 609,) which provides as follows:
"That if, in any action brought pursuant to section twenty-three hundred

and twenty-six of the Reyised Statutes, title to the ground in controversy
shall not be established by either party; the jury shall so find, and judgment
shall be entered acccording to the ve1'dict. In such cases costs shall not be
allowed to either party, and the claimant shall not proceed in the land-office or
be entitled to a patent for the ground in controve1'sy until he shall have per-
fected his title."
It would seem that, under Section 2326, as it originally stood, when

a party applied for a patent to a mine, and there was an adverse claim-
ant, the parties were referred to the ordinary courts to determine in the
usual actions, applicable to the cases, the rights of the adverse claimant
only as between themselves; such a,s an action to recover possl.'ssion when
out of possession and a suit to determine an adverse claim when in pos-
session; the question between the successful party and the government
being left to the determination of the commissioner of the land-office.
But the amendment seems designed to change the whole proceedings,
and refer, not only the question of the rights of the parties as between
themselves, but also, without making the United States formally a party,
to transfer thewhole matter, as between the United States and the suc-
cessful party to the courts, thereby making the United States, substan-
tially, though not formally, parties to the suit; and on that ground, it
would seem, that the United States are entitled to have their rights de-
termined in the national courts. Jackson v. Roby, 109 U. S. 444, 3 Sup.
Ct. Rep: 301, and Wolverton v. Noclwls, 119 U. S. 485, 7 Sup. Ct. Rep.
289, seem to support the idea, also. that not only the rights of the par-
ties, as between themselves, but, also, the rights, as between the parties,
respectively,and the United States, are to be, conclusively determined.
These rulings cited froni the Federal Reporter appear to be sustained by
the supreme court of the United States in Chambers v. Harrington, 111
O. S. 350, 4 Sup. Ct. Rep. 428, where the supreme court entertained
an apparently, because it was an action brought under section
2326, Rev. St.' See, also, Doev. Mining 00.,43 Fed. Rep. 219. What-
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ever we might think,were this a case of first impression, arising under
section 2326 before its amendment, we do not feel at liberty now, to ques-
tion the ruling of so many cases decided by eminent judges, and by the
United States supreme court, as we understand their decisions. We,
therefore, hold upon these authorities that the record shows a case for
national jurisdiction, as arising under the laws of the United States for
the reason, that it was brought in pursuance of the requirements of sec-
tion 2326, as amended, and therelore, it is not within the decisions of
Tmfton v. Nougues, 4 Sawy. 178, and Water Co. v. Keyea, 96 U. S. 199,
and cases following those decisions. These jurisdictional facts all ap-
pear in the pleadings, and are not required to be otherwise shown in the
request, or petltion, to transfer to this courL
We are, also, of the opinion that the affidavit upon whif'h the request

to transfer was in part based, as quoted in the statement, presents at
least two, if not three points of a disputed construction of a statute of
the United States which brings the case within the principles announced
in the decisions in Trafton v. Nmtgues, and Water Co. v. Keyes, unless one
of them has, already, been finally disposed of by the supreme court, in
such sense, that it is not open to further discussion; and that the peti-
tion is sufficient in this respect, also on that ground to show jurisdiction.
It is insisted that, this being a case of succession, under the act of

admission, and not a case of removal, under the removal act, the juris-
dictional facts should all appear in the pleadings, and cannot be shown
by affidavits filed with, and as a part of, the petition, or request for trans-
fer; and that, if the pleadings do not state such facts, they should be
amended before request made. As we have seen also, sufficient juris-
dictional facts do, in this case, appear in the pleadin.gs. But upon care-
ful consideration, we are satisfied, that, where they do not appear in the
pleadings, they can be set out in the petition, or request, to transfer.
When the suits were instituted, it was not necessary to set out, in the
pleadings, the facts necessary to give the national courts, as distinguished
from the state courts, jurisdiction. Consequently, in many cases, the
pleadings filed in the territorial courts would not be likely to state those
facts. The cases pass to their successors, as they are, at the time of
the admission, or upon the organization of the successors of the territo-
rial courts, immediately after admission. Under the removal acts, it
has always, been held, that, when the jurisdictional facts necessary to a
removal do not appear in the record, they may be set up in the petition;
and, that, the petition .constitutes a part of the record to be consulted
upon theraising of any jurisdictional question in the court to which the
case is removed. Now !llthough this is a case of succession and not re-
movnl, under the acts construed, the case is, strictly, analogous; and we
(lan perceive no good rllason for making any distinction between the two
classes of cases in this respect. The request in this case, like the peti-
tion in a removal case, becomes upon the filing and transfer, thereafter,
a part of the record for the purpose Qf determining the question of juris-
diction. We think it sufficient, when the jurisdictional facts appear in
the request for a transfer, even though not set up inthe pleadings.
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We are of the opinion, therefore, that this is a proper case under the
admission act to be transferred to the United States circuit court for the
district of Idaho; that the record, in the state court both with the re-
quest, and without it, presented sufficient facts to give the national courts
jurisdiction; that upon the filing of the request in the state court, that
court ought to have transmitted the papers to the circuit court of the
United States, and that upon the filing of the request the jurisdiction of
the state court over the case ceased, and no longer existed.
The next question, is, whether the original papers and files, or a com-

plete certified transcript of the record, should have been transmitted;
and if the originals are not transmitted would a complete certified tran-
script, when filed in the circuit court, constitute such a record, as would
authorize the court to assume jurisdiction, and proceed with the case?
The language of the statute, is, "All files, records, indictments and pro-
ceedings relating to any such cases shall be transferred to such circuit,
district and state courts, respectively, and the same shall be proceeded
with therein in due course of law." That language seems to be plain,
and not open to construction. The originals are, evidently, contem-
plated. "All the files, records, indictments and proceedings," etc., not
transcripts of such documents. The court is a successor to the prior
court, and the prior court goes out of existence. The successor should
succeed as custodian of the existing records. There is no other place
indicated for them. What else can be done with them? If the court
takes up the case at the point where it finds it, and proceeds "therein
in due course of law," it is the appropriate, and only appropriate, cus-
todian; and as we think, was intended to succeed to the possession and
control of the original "files, records, indictments and proceedings."
This however, as to some parts.of the record, would involve a practical
difficulty, if not impossibility. The journals, minute books, judgment
books, etc., would, doubtless, contain entries, indiscriminately, in both
classes of cases-those that go to the state, and those that go to the na-
tional courts. Obviously, both courts could not have the custody of
these parts of the records. From the necessity of the case, but one could
have them. So all cases go to the state courts, unless a request be made to.
transfer them to the national courts, and as a great majority of the cases.
would go to the state courts, obviously, also the books and records of
this kind, should go to the state courts, and transcripts from those books,.
only, of such recorded proceedings, could be furnished to the nationa1
courts in connection with the original separate files of papers, and in-
dictments in any case transferred upon request. As to such portions.
of the record, we think .a certified transcript would afford a legal rec-
ord upon which the national courts would be authorized to act. But.
the state court, having possession of the records, files, papers, etc., in
this case, refuses to trahsmit them in pursuance of the request made,
and as required by law; and we are asked to make an order requiring
the state court, and its clerk to transmit them as the law requires, and
as they should do. But the statute gives us no such authority. We
are not referred to any Jaw which woqld justify us making any such Of-
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der; or authorizing: 'us; to enforce an order if made. ,We have certainly
supervising, power 'over the state Icourts, or their

derksjand not even anyappellatejuiisdictionover,them. The state
and circuit and district Cburts of the United States,arecourts of CO-f)1':"
dinate jurisdiction, only ,upon some matters; ,but having no relations ta,.
or with each other. They are courts of different, sovereignties, each act-
ing upol.ltheir own views of their powers and dllties, and neither sub-
ject to interference from the other. ,We know oJ no means by which
we can compel the state courts to send the records which belong under
the law to this court; and such an order would be merely brutum fulnwn}'
and aeertiorilri, only goes from a superior to an inferior court. The ap-
plication, for the order asked, must therefore,be denied. We have no
doubt, however, that upon a proper request made in a proper case, the
jurisdiction of the state court ceases, and if it proceeds with the case, its
action will be set aside, as utterly void, by the supreme court of the
United States on appeal, as has been done in analogous cases under the
removal acts, where the state courts have refused to order a removal, and
proceeded with ,the case. What, then, is to be done, when in a proper
case,upon a proper request, the state court refuses to transmit the files,
and records in the case, to the national courts? In snch a case, we have
no doubt, that the jurisdiction of the state court ceases, and that of the
national court attaches, upon the filing of the request; but the latter
court has no record upon which it can proceed to act. In such case, we
think, the 'national court, would be fully justified in proceeding upon a
complete certified transcript of the record from the state court. It could
order the transcript to be accepted, and taken as the record in the case,
-as a substitute for the original papers. Courts have proceeded to act
upon a'certified transcript of an indictment, even where an indictment
was ordered to be transferred for trial from the national court wherein it
was found, to another national court. Thus, in U. S. v. McKee, 4 Dill.
1, where it was ordered in pursuance of the statute" that the indictment
be remitted to the adjourned September term of tIle circuit court" it was
held that the transmission of a certified transcript of the indictment,
was a con1pliance with the order. Numerous authorities are cited upon
the point.
We think, therefore, that where the state court in a proper case, and

upon a pro,per request, refuses to transmit the original files to the na-
tional' court, in which it belongs, the latter court is fully empowered to
adopt, and justified in adopting, a complete certified transcript of the
record in the case, as its record; and in proceeding thereon with the
case. There is nothing in the act of admission prohibiting such a course,.
and it seems in 8uchcase to be the only mode by which the circuit court
min· fake and exercise the jurisdiction conferred· on it. We would
suggest that the better mode of proceeding in such case, would be to pro-
cure a proper complete tranRcript of the record in the state court, make
a showing of the refusal of the state court to transmit the original rec-
ord, and move the court for leave to file the transcript, and to adopt it
as the record, thus far, in the case. This is the only case submitted, and
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we have covered all the points argued and submitted, as we understand
them. In the brief of plaintiff we are asked to permit a supplemental
bill to be filed. We find in the record a motion to file it. But we did
not understand, at the hearing, that this motion was submitted. At all
events, the proposed bill is not on file, and since we do not know its
contents, we cannot determine upon the propriety of allowing it to be
filed, as the matter now stands. V\Te do not therefore, pass upon that
question but leave it, with leave to renew the motion upon filing as a
part of the moving papers the proposed snpplemental and amended
bill.
Upon these views, the motion of plaintiffs for an order upon the state

court, to trll,nsmit the record, and of the defendant to strike the tran-
script from the record, must be denied, and it is so ordered.

UNITED STATES v. AYRES.

(Dis1Jrict Court, D. South, Dakota. June, 1891.)

GRAND -JURy-CONSTITUTIONAL LAW,
A direotion by the court in the t,en1,re for a grand jury, that the jury shall be

summoned from a certain part of the district, as allowed by Rev. St. U. S. § 802, is
not in conflict with Const. U. S. Amend. 6, which provides that "in all criminal
prosecutions the accused shall enjoy the right to a speedy trial by an impartial jury
of the state and district wherein the crime shall have been committed."

At Law.
Motion to quash indictment, on the ground that the grand jury find-

ing and returning the same was not a legal grand jnry, for the reason
that the venire issued by the court directed that the requisite number of
jurors should be summoned from a named part of the district.

W. B. Stl'!l'ling, Dist. Atty.
Winsor & Kittridge, for defendant.
Before SHIRAS and EDGERTON,JJ.

SHIRAS, J. The motion to quash the indictment is based upon tHe
claim thatitis not within the power of the court to cause a grand jury
to be surrimoned from a certain portion or division of the district, and
that, if such limitation is made in the venire, a jury summoned in ac-
cordance with its provisions would not bell, legal grand jury, and there-
lore indictments returned by such a body would not be valid. In sup-
port of the motion, reference is made to the sixth amendment to the con-
stitution. of the United States, which provides that "in all criminal prose-
cutions the accused shall enjoy the right to a speedy and public trial, by
.an impartial jury of the state and district wherein the crime shall have
been cotillnitted, which district shall have been previously ascertained
by law,1' .Even if 'the construction of this ainendment is admissible that
would hold it applicable to grand juries, it does not bear the meaning


