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there is, for that reason, a technical defect in the record. Defects of
substance in the averment of jurisdictional facts cannot be amended in
the circuit court, because the record in the state court must affirmatively
show that the case is removable, (Crehore v. Radlroad Co., 131 U. 8. 240,
9 Sup Ct. Rep. 692;) but where jurisdictional facts are not properly
stated in the petition, an amendment may be permitted, if seasonably
applied for, in the original petition; for the purpose of stating them
properly, (dyres v. Watson, 113 U, 8::5694, 5 Sup. Ct. Rep. 641.)

There is an apparent difference of opinion whether, if the case was re-
manded to the superior court, and the petition was there amended, the
filing of a copy of the amended petition and record in this court would
present a removable case; the point against any jurisdiction of the cir-
cuit court being that the order to remand was final and conclusive.
Johnston v. Donvan, 30 Fed. Rep. 395; Freeman v. Butler, 39 Fed. Rep.
1. I therefore think it preferable not to issue an order to remand until
the defendant hae had a reasonable time within which to seek to amend
its petition in the state court, and to take such action, upon notice to
the plaintiff, in regard to the amended record in this court, as it may be-
advised. : :

The remaining ground for an order to remand which was insisted upon
is the fact that the signature of the only surety upon the bond was and
is without seal.  This omission makes the bond a defective one, but de-
fects arising from non-compliance with the directions of the third section
of the act, which are formal, may be supplied. Ayres v. Waison, supra;
Hurris v. Railroad Co., 18 Fed. Rep. 833.  Inasmuch as there is in the
petition'a defective or insufficient statement of a jurisdictional fact, and
the suggestion has been made that the defect may be cured by prompt
amendment in the state court, the bond should be made perfect in that
court also. ,

CurrAIN € al. v. TALLEY € al.

(Cireuit Court, E. D. Virginia. June 19, 1891.)

1. ASSTGNMENT FOR BEXEFIT OF CREDITORS—RESERVATIONS.

Clauses in the assignments of insolvents, requiring releases from creditors ac-

cepting dividends, regarded with great disfavor by courts.
2. SAME—ACTION TO SET ASIDE. ’

Such an assignment must embrace all the estate of the insolvent, must give full
information as to-the character and probable value of the asgets, and must allow
ample time to ereditors to determine whether to accept and release or not. Where
all the insolvent’s estate is conveyed, and the claim of plaintiff is acknowledged
fully and exactly, and the plaintiff is left without redress in-an action at law, in
such case, a'bill in equity may be brought to set aside an assignment as hindering
delaying, and defranding creditors, betore judgment is obtained at law, as require(i
in Scoit v. Neely, 11 Sup. Ct. Rep. 712. .

(Syllabus by the Court.) ’

In Equity. On a general creditors’ bill,
A. L. Halliday, Wm. Flegenheimer, Saml. Proskauer, and Joseph Chris-
tian, for plaintiffs,
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J. Allston Cabell and Leigh RE. Page, for defendants.

Huenes, J.  Ernest H. Chalkley, one of the defendants, and citizen °
of Richmond, was engaged in the business thére of buying raw hides,
tannmg them, and selling the leather in other markets. = The deed which
is the subject of this controversy was executed by him on the 18th Jan- .
uary, 1889. It conveys to Williamson Talley, of Richmond, as trustee,
a tannery in Manchester, Va., opposite Richinond, with all its imple-
ments, utensils, and fixtures, supposed to be worth about $3,000; all
hides on hand, and leather in process of 'manufacture, bark, materials,
etc., supposed to be worth $10,000; leather stored in the tannery, sup-
posed to be worth $150; debts and accounts due grantor, amounting to
$529; a buggy and harness worth about $40; a lot of land in Manchester, -
supposed to be worth about $6,000; all the right, title, and interest of -
grantor, whatever it may be, in and to real estate in the city of Rich-
mond, consisting of five lots'of land, most of them containing buildings
on them; also any interest the grantor may have in the firm of J. T.
Stratton & Co., and in the uncollected assets of the late firm of O. H.
Chalkley & Co., consisting of uncollected debts of little or no value; and
all other property of every kind and description, whether real or personal,.
and all debts, claims, rights, and securities to which the grantor may be
entitled from any source,—but in trust to secure the payment of all the
debts of the said Ernest H. Chalkley in the order get forth in the deed.
Power is given the trustee to make purchases and continue the business
for the purpose of preventing loss or sacrifice of property in course of:
manufacture, and this power is modified by conferring more or less con-
trol over the trustee upon creditors. These provisions need not be here
described. The debts secured are of three classes; most of those com-
posing the two first classes being specifically scheduled. The first class
consists of debts amounting to about $8,200. The second class consists
of debts amounting to about $42,700, so far as they are enumerated,.
and also of debts which are not given in detail, but are described as “all:
the otherdebts of Ernest H. Chalkley upon which he is bound as surety,.
and not as principal debtor.” One of the debts enumerated in this class,
is that of the plaintiff in this suit, which is acknowledged in the exact
amount claimed in the bill. = The third class consists generally of debts
due to all other creditors, none of which, nor the amounts of them, sev-:
erally or aggregate, are specified. After enumerating the two first classes
of creditors, and before mentioning the third, the deed contains a clause
in these words:

“But this deed is made upon the distinet understanding that no creditor in-
tended to be hereby secured in the above classes shall receive any benefit what-
ever under it unless he shall, within ninety days from the date of its recor-

dation, signify in writing | hlS acceptance of the provision of this deed, and re-
lease the said Ernest H. Chalkley from all further liability for his debt ”

- The deed has also a concluding clause declaring that—

“It is the intent and meaning of this instrument that each class is paid any.
part of the sum gecured- in them; and, if there is nol enough assets to pay,
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any class in full, all of that class shall share equally in any sum applicable to
any in that class, and fio one in dny ¢lass shall have priority over any other
in the same class.” .

The bﬂl in this suyt cha.rgps fraud, and is brought to set asxde the deed
of assignment a3 made 19, hinder, delay, and, .defraud creditors. In re-.
spect tojurisdiction, this case is, ruled, by ijﬁn v. Pelers, 133 U. 8. 679,
10 Sup,:Ct» Rep., 354, and,not by . Scott v. Neely, 11 Sup. Ct. Rep. 712;
for ‘here the plamtlﬁ’s claimiis fully acknowledged in debtor’s deed, and
taken for, copfessed in the, pleagings. . Here, also, the debtor, by assign-
ing his whole-estate,. hag, left nothing for final process to reach, and has
deprived the plaintiff of all redress af:law.. 4 ..

.- I deem. it- unnecessary.to consider the deed f10m any other point of
view than.that of the. releass and.prorating clauses last quoted above.
It is plain; from the:provisions of the. deed that, if the assets. conveyed
should ‘prove sufficient tp-pay off the $8,200 which it-mentions as first
preferred debts, they will certainly. fall short of discharging the $42,700
of ‘debts ofithie second class, which it enumerates in detail. The qlmost
nedessary inference is‘that less than 50 per cent. and.most probably less.
than 20 per-cent. of these debts can. be paid; but, be the percentage
what it may, the deed’ requires. evety. oneiof the second class creditors,
within 90 days-after its.registration, to release his claim. against the
grantor, as a condition:of reeeiving the percentage which may in theend
fall'to him. - These arethafeatures of the deed of assignment under con-
sideration which raise the'question of its validity.: {Under the well-set-
tled law, it is necessary ‘tothe validity: of any deed: of assignment giving
preferences and containingia releagé clause that the déed shall convey
all the estate of the insolvent;-and shall give to his créditors all the in-
formation in the debtor’s power ds'to the nature and value of the prop-
erty conveyed, and the amount of the debts provided for; and alsoa rea-
sonable tinie to'enable creditors to obtain such information as the deed
may not afford, in which to make: up-their minds deliberately and in-
telligently whether to accept or reject the offer made to:them. In the
clauses providing for the creditors of the second eclass; this deed, after
enumerating debts amounting to about $42,700; provides, in addition,
for “all other debts of Ernest H. Chalkley upon which  he is bound as
surety, and not as principal debtor;”:but gives no'schedule of such sure-
tyships, nor any particulars whatever of their amounts or dates, or the
personis indorsed for. In the granting clause of the deed the grantor’s
interest in several pieces of real estate in Richmond is assigned, but the
value of the property is not stated even approximately, and the interest
of the grantor in it is not indicated in any manner, but, on the contrary,
the most indefinite phrase that could be framed is uSed the interest be-
ing described as“whatever it may be,” 1f it be pretended that the clauses
referring to this real estate are ‘sufﬁclen.t to put credjtors on inquiry as
to what Chalkley’s interest in it really is, inquiry develops that it has
required a charicery suit, not likely to be concluded for a year or more,
to be instituted, to determine what that interest is. .- As to the property
held by Chalkley in his own right, it was of a character to render it im-
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practicable for creditors to arrive at any approximate estimate of its sell-
ing price within 90 days of the registration of the deed. This prop-
erty consisted of a tannery and of hided in procéss of being tanned; the
latter requiring expense and timie to be incurred by the trustee in ma-
turing them intosalable conditicn. = Tanneries are salable to but a small
class of purchasers, most of whom live in different and distant localities.
This circumstance made any judicious sale of the tanning establishment
of E. H. Chalkley impracticable within a period as brief as 90 days from
the registration of his deed.

Other provisions of this assighment contravening the conditions which
the courts hold to be essential to the validity of assignments requiring
releases from creditors might be pointed out, but I have stated enough
to show that this deed does not give to creditors all the information
which it was in the power of its grantor to give, and which it was his
duty to give, as to the value of the property conveyed, as to his interest
in it, and as to the amount of his indebtedness. On the contrary, it is
exceptionally at fault in each of these particulars, and that to a degree
which rendered it wholly impossible for any creditor to decide intelli-
gently whether to accept its terms or not within any reasonable time
after the deed went upon record, certainly within the 90 days prescribed
by the deed. The Virginia court of appeals have had but very few cases
of deeds of assignment by insolvents containing release clauses to deal
with, and we do not find as full an adjudication of the subject in its de-
cisions as would be desirable, and as the courts of other states have
made. Turning, therefore, to the general law of the subject, it may be
stated generally that assignments exacting releases from creditors are
looked upon with great distavor by the courts. These provisions are at-
tempts on the part of the debtor to coerce his ereditors to accede to his
terms, and a w1thhold1ng of his property from them unless they do ac-
cede.

- It is to be observed that a debtor by a release clause affects todo what
a sovereign state of this Union is forbidden by the national constitution
to authorize. He affects to-institute a proceeding in bankruptcy on an
individual scale, by which he may individually be discharged from his
obligations, by his own individual authority. Such a proceeding can-
not command much favor in the courts. Of course they all hold that
if a debtor, with his property still open to the legal pursuit of his cred-
itors, can satisfy them that it is for their interest to accept a compromise,
and give him an absolute discharge on his assigning his estate to them,
he may do so.: But the case is different when the debtor first assigns
his whole estaie away, putting it beyond the reach of legal process, and
then proposes to his: creditors, in the form of a release clause, terms of
accommodation. He thereby obstructs their legal remedies, and hinders
and delays them in the prosecution of suits against him. Naturally,
therefore, the courts look upon such provisions with great disfavor. It
js true they will uphold deeds containing such clauses, if the circum-
stances are such as to preclude the imputation of intentioral fraud, and
if the utmost candor and fairness are used towards creditors; but they
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will not uphold them if this candor and fairness are wanting. If cred-
itors are not afforded all the information necessary to an intelligent de-
cision on the expediency of a full. release to the debtor, and if ample
time and opportunity for making up a decision be not given, then this
delinquency is itself a badge of fraud; and, when it is as palpable and
manilest as in this case, the deed ought to be set aside.

I will decree accordingly.

Cricaco & A. Bripee Co. v. ANGL.O-AMERICAN PackIiNG & PROVISION
Co. et al.

(Circuit Court, W. D. Missourt, St. Joseph Division. June 18, 1891.)

1. CREDPITORS’ BILL—WHEN MAINTAINABLE.

A creditor of a corporation obtained a judgment in personam against it in a fed-
eral court of Kansas. On the return of execution unsatisfied in that state, he insti-
tuted attachment proceedings in a state court of Missouri against land there sit-
uated, the legal title to which was in the directors, and held by them in trust for
the corporation. Held that, after securing a lien against this land by prosecut-
ing the attachment to judgment, the creditor had the right to maintain a bill in
equity in the state court to remove the obstruction of the legal title in the directors,
and to subject the property to the payment of his debt, without first issuing an ex-
ecution on the judgment, and having a return of nalla bona; and the removal of
the cause into a federal court of Missouri, by the directors and the corporation, on
the ground of their non-residence, does not deprive him of this right.

2. SAME—BREACH OF TRUST. .

During the pendency of the original suit in the federal court of Kansas, a contract
was entered into between the directors and stockholders of the corporation, by
which the land in question was to be sold, and the proceeds first applied to the ligui-
dation of the debts of the corporation. Held, that the failure of the directors to
make the sale, and to so apply the proceeds, was a breach of their trust, and was
sufficient to confer jurisdiction on a court of equity to reach the land as an equita-
ble asset of the corporation, for the benefit of one of its creditors.

8. SAME—SERVICE BY PUBLICATION.

Since the object of the suit is to fix the trust on the land in the hands of the di-
rectors, and to subject it to liabLility for the creditor’s debt, jurisdiction over the
corporation, which is a non-vesident, may be obtained by publication, under Rev.
St. Mo. § 2022, which provides that in suits which have for their immediate object
the enforcement or establishment of any lawful right, claim, or demand to or against
%ny re;l property within the jurisdiction of the court, an order by publication may

e made,.

4, FRAUDULENT CONVEYANCES—WHAT ARE.

Rev. St. Mo. § 571, which gives an attaching creditor an action at law to set aside
a “fraudulent” conveyance of property, does not apply where the legal title of land
was in good faith taken for the use and benefit of the debtor, with a resulting trust
in favor of its creditors.

8. JUDGMENT AGAINST CORPORATION—EFFECT ON DIRECTORS.

A judgment in personam against a corporatioun, obtained in a federal court of a
sister state, is conclusive on the merits in the coarts of every other state when
made the basis of an action; and the directors and managers of the corporation are
as conclusively bound by the judgment as the corporatien itself.

This is a bill in equity. Itssubstantial averments are as follows: The
complainant is a corporation under the laws of Kansas and Missouri, and
the Anglo-American Packing & Provision Company is a business corpo-
ration of the state of Illinois, and the other.respondents, Robert D., John,
George, Anderson, William, and Alexander Fowler, are also citizens of,



