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WiLLiaMs et al. v. THE Para,

(District Court, E. D. Pennsylvania. May 8, 1801.)

1. ADMIRALTY—SALE OF VESSEL—DISTRIBUTION OF PROCEEDS—DEBT NOoT DUE.

Where a vessel has been attached and sold as perishable, and the resulting fund
paid into court for distribution, a libel for a debt acknowiedged to exist, the lien
of which was discharged by the sale, will not be dismissed even if the debt was not
due at the time of suit brought.

2. SamMp—RicHT TO CoSTS.
Costs will be given against a libelant who sues for a debt before it is due even
though, on account of the circumstances of the case, the libel is retained.

In Admiralty. ‘

Libel by Williams & Co. to recover the principal sum of £250 and
interest, advanced on the credit of the vessel when the latter was at
Montevideo, and agreed to be paid to said Williams & Co. 10 daysafter
her return to Montevideo, or in event of the abandonment of the voyage
back to Montevideo before the vessel left the United States. This suit
was begun by attaching the vessel in Philadelphia on the allegation that
the voyage back was abandoned. Subsequently under another attach-
ment she was sold as perishable, and the proceeds paid into court for
distribution.

John Q. Lane, for claimants.

Curtis Tilton, for libelants.

Burier, J. The only question raised is: was the suit of Williams &
Co. premature? The indebtedness and lien on the vessel are not open
to controversy. The time appointed for payment is “ten days after the
vessel’s return to Montevideo;” or in case she should abandon her voy-
age back, then before leaving the United States. The libelants, Williams
& Co., proceeded on the assumption that the voyage back was abandoned,
and the money consequently due. Whether this assumption is sus-
tained by the proofs (which is open to serious doubt) need not be de-
cided at this time. The question involves nothing more than the costs
of Williams & Co.’s suit. 1f the money was not due, Williams & Co.
should pay them. We should not however, in view of the circum-
stances about to be stated, turn the libelants out of court. The vessel
was sold as perishable, while held under attachment of Wesenburg &
Co., and the money is now in court to answer all just claims upon it.
Williams & Co.’s lien is discharged, and they must be admitted to par-
ticipate in the distribution. The case will therefore be sent to a com-
missioner to ascertain all necessary facts and report a distribution, as
well as a proper disposition of costs, referred to, and to return all ad-
ditional testimony that may be taken to the court., John A. Toomey,
Esq., is appointed commissioner for the purposes stated.
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OverMAN WuaeeL Co. ¢ al. v. PorE Manur'a Co

(Circuit Court, D. Connecticuts June 22, 1891.)

[ory

. REMOVAL OF CAUSES—DIVERSE CITIZENSHIP—RESIDENCE OF CORPORATIONS—AMEND-
MEXT OF RECORD:
Where oue of the plaintiffs is simply an agent of the other, without any personal
interest in the controversy, his presence has no effect on the defendant’s right of
removal.
2. SAME—SUFFICIENCY OF RECORD.

Under Act Cong. Aug. 13, 1888, providing that causes removable on the ground
of diverse citizenship uiay be removed into the eireuit court for the proper district
by the d :fendant or de‘endants “being non-residents of that state, ” it is not enough
that the record shows that defendant is a_corporation organized under, and a citi-
zen of, another state, and located in such state, since it may also be a resident of
the staie in which the action is brou ght by reason of a second incorporation under
its laws.

8. BaAME.
The fact that the corporation has a factory and place of business in the state
where the action is brought does not give it a residence therein.
SAME-—AMENDMENT OF RECORD.
The amendment of the record to show jurisdiction in the circuit court must be
made in the state court.
SaME—BoxnD.
The omission from the removal bond of the seal to the surety’s signature is but
- formal defect, which may be cured by amendment.

L

o

At Law.
E. S. White, for plaintiff.
William A. Redding, Chas. E. Gross, and Henry D. Hyde, for defendant.

SarpMaN, J.  The questions herein arise under the statute of August
13, 1888, upon the plaintiffs’ motion to remand the cause to the state
court. The complaint avers that the defendant “is a corporation duly
organized, incorporated, and existing under the laws of the state of
Maine, located in the city of Portland, in said state of Maine, but hav-
ing a factory and place of business in” the town of Hartford, in the
state of Connecticut. One of the plaintiffs, the Overman Wheel Com-
pany, is a corporation under the laws of the state of Connecticut, located
in said Hartford. Albert H. Overman, the other plaintiff, is a citizen
of the state of Massachusetts, but it now sufliciently appears in the rec-
ord that he is simply an agent or attorney of the other plaintiff, and has
no personal interest in the controversy. His presence as a plaintiff is
of no importance with respect to the defendant’s right of removal. Wood
v. Davis, 18 How. 467; Harter v. Kernochan, 103 U, S. 562. Real es-
tate of the defendant in Connecticut was attached. The defendant ap-
peared generally in the state court, and filed a petition, dated May 12,
1891, to remove to this court. The matter in dispute exceeds, exclusive
of interest and costs, the sum of $2,000. The petition avers that the
controversy is wholly between citizens of different states, and that the de-
fendant was at the time of the commencement of the suit, and still is, a
corporation existing under and by virtue of the laws of the state of Maine,
located at Portland, in said state, and is a citizen of said state, The pe-
tition did not aver that the defendant was a non-resident of the state of
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Connecticut. The next succeeding term of this court is to be held in
September, 1891 The plaintiff filed' the removal record in this court,
and has moved to remand.

The main question upon the motion drises upon the omission of the
averment in regard .to non-residence, which, the plaintiff-insists, is an
averment of an indispensable jurisdictional fact, the absence of which
constitutes a fatal ‘defect in the petition, and in support of its posmon
great and proper reliance is placed upon Hirschl v. Threshing-Mach. Co.
42 Fed. Rep. 803. The defendant insists that the averment that it is a
corporatlon under and by virtue of the laws of Maine, and. is located at
Portland, in said state, is equivalént also to an averment of sole residence
in that state; and in support of its proposition justly relies upon Myers V.
Muyray, 48 Fed. Rep 695. 1 shall not discuss at length the meaning
of the term “non-resident” as used in the clause of the act of August 13
1888, which provides that causes removable upon the ground of div erse
mtlzenshlp may be removed into the circuit court for the proper district
by the defendant er defendants “being non-residents of .that state.” It
has the limited meaning which is ordinarily applicable to the word
“regidence? or “inhabitancy,” when an alien defendant seeks to remove.
Cooley v. McArthur, 35 Fed. Rep. 872. It does not seem probable that
congress used the term as synonymous with the expression, “not being
citizens,” for the ordinary and legal difference between “residence” and
“citizenship” is well known. Parker v. Cverman, 18 How. 187. The
term must have been used 1ntelhgent1y I am inclined to the conclu-
sion, therefore, in accordance with the opinion of Judge BARRg, that the
statute, at least, means that at the time the petition is filed the defend-
ant who seeks o remove on the ground of diversecitizenship at the com-
mencement of and during the suit must not reside within the state
wherein he is sued, and that this fact must be averred in the petition to
remove, or appear aﬁirmatwel) in the record whlch is sent from the state
court. Freeman v. Butler, 39 Fed: Rep. 1.

The next question is, what is necegsarily 1ncluded in the averment
that a corporation exists under and" by virtue of ‘the laws of Maine, and
is located -in Portland, in said state? Under the repeated decisions of
the supreme court, it is a declaration of residence in Maine. It is not
only an averment of citizenship of Maine, but of residence therein, be-
cause the place of residence of a corporation necessarily is the state by
which it was incorporated, and cannot, by the will of the corporation,
or merely by the comity of another state, be in that other state. To en-
able a corporation to have a residence in another state than the one by
which it was originally incorporated there must be a positive and affirm-
ative act of creation or adoption by the new state, which must be more
than the permission to own property or do business therein, and more
than the grant of privileges to it'as an existing corporation. Insurance
Co. v. Frameis, 11 Wall. 216; Ex parte Schollenberger, 96 U. 8. 877; Rail-
road Co. v, Aoontz, 104 U. 8. 11; Railroad Co.v. Alabama, 107 U. g. 581,
2 Sup. Ct. Rep. 432; Pennsylva'in'_a, ‘R. Co. v. St. Louis,”A. & T H. R.
Co., 118 Ui 8. 290, 6 Sup. Ct. Rep. 1094; Goodlett v. Railroad Co., 122
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U. 8. 394, 7 Sup. Ct. Rep. 1254, Neither the fact that the defendant
has: a; factory. and place of business in Connecticut, as averred in the
complaint, nor the additional fact, if the same exists, that it has officers
and: agents in Connecticut, creates a residence for it in this state, Nei-
ther would. the fact, if it existed, that the statutes of Connecticut re-
quired. a_ foreign manufacturing corporation to appoint an agent upon
whom. service of process in the courts of the state might be made, and
an appointment of such resident agent, make the defendant a resident of
the. state, so.that, if sued in a.state court in the state, it could not re-
move. the .suit to the eircuit court. . Insurance Co. v. Woodworth, 111
U. 8. 138,.147, 4 Sup, .Ct.. Rep. 364. Due service of process upon
such an-agent, either in a suit returnable to a state court or the circuit
court in such state, is valid by reason of the comsent of the defend-
ant that the service should be valid, (Radroad Co. v. Harris, 12 Wall.
65; Bz parte Schollenberger, 96 U. S. 369,) but neither:the statute nor the
agency nor .the consent creates a residence. It is readily seen that con-
sent, .shown by compliance with the statutes of the general character
whigh has. been stated, enables suits to be brought against foreign corpo-.
rations either in a state court or in the proper federal court which sits
within such state, for the reason given in the supreme court cases which
have been cited; but compliance or consent does not change inhabitancy
or residence, or the principle that a corporation resides where it is in-
corporated., These cases guard against such an idea, and the opinion in
Tnsurance €o:v, Woodworth, supra, does not, it seems to me, establish a
doctrine of residence of corporations in antagonism with the line of cases
which have been referred to. I am aware thatthis theory of the statute
48 not in, harmony with that which is entertained by the circuit judges
of the third circuit, but it is substantially in accordance with the views of
the circuit judge of the first circuit. Riddle v. Railroad Co., 39 Fed.
Rep. 290; Consolidated Store Service Co. v. Lamson Consolidated, etc., Co.,
41 Fed. Rep. 833. There is one method by which the defendant could
have become a citizen and a resident of Connecticut, as well as of Maine,
which is by bhaving been also incorporated in Connecticut. Railroad Co.
v. Alabama, supra. In this point of view, an averment of the non-exist-
ence of the corporation within this state at the time of filing of the peti-
tion to remove would have been good pleading, forit mnight be also a cor-
poration, and therefore a resident of Connecticut, at the same time. It
is said, however, that the entire record shows that such a state of things
did not exist. Steam-Ship Co. v. Tugman, 106 U. 8. 118, 1 Sup. Ct.
Rep. 58. The complaint averred that the defendant was incorporated
by Maine, was located in said state, but had a factory and place of bus-
iness in Connecticut. If it had then been incorporated by Connecticut,
the pleader would naturally have so averred, and therefore a fair infer-
ence from the language of the complaint is that the corporation did not
exist as a legal person in Connecticut on April 7, 1891, when the com-
plaint was verified. On May 12, 1891, the defendant avers that it still
was a citizen of Maine. It does not affirmatively appear that it had not
become a resident of Connecticut by incorporation by that state, and
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there is, for that reason, a technical defect in the record. Defects of
substance in the averment of jurisdictional facts cannot be amended in
the circuit court, because the record in the state court must affirmatively
show that the case is removable, (Crehore v. Radlroad Co., 131 U. 8. 240,
9 Sup Ct. Rep. 692;) but where jurisdictional facts are not properly
stated in the petition, an amendment may be permitted, if seasonably
applied for, in the original petition; for the purpose of stating them
properly, (dyres v. Watson, 113 U, 8::5694, 5 Sup. Ct. Rep. 641.)

There is an apparent difference of opinion whether, if the case was re-
manded to the superior court, and the petition was there amended, the
filing of a copy of the amended petition and record in this court would
present a removable case; the point against any jurisdiction of the cir-
cuit court being that the order to remand was final and conclusive.
Johnston v. Donvan, 30 Fed. Rep. 395; Freeman v. Butler, 39 Fed. Rep.
1. I therefore think it preferable not to issue an order to remand until
the defendant hae had a reasonable time within which to seek to amend
its petition in the state court, and to take such action, upon notice to
the plaintiff, in regard to the amended record in this court, as it may be-
advised. : :

The remaining ground for an order to remand which was insisted upon
is the fact that the signature of the only surety upon the bond was and
is without seal.  This omission makes the bond a defective one, but de-
fects arising from non-compliance with the directions of the third section
of the act, which are formal, may be supplied. Ayres v. Waison, supra;
Hurris v. Railroad Co., 18 Fed. Rep. 833.  Inasmuch as there is in the
petition'a defective or insufficient statement of a jurisdictional fact, and
the suggestion has been made that the defect may be cured by prompt
amendment in the state court, the bond should be made perfect in that
court also. ,

CurrAIN € al. v. TALLEY € al.

(Cireuit Court, E. D. Virginia. June 19, 1891.)

1. ASSTGNMENT FOR BEXEFIT OF CREDITORS—RESERVATIONS.

Clauses in the assignments of insolvents, requiring releases from creditors ac-

cepting dividends, regarded with great disfavor by courts.
2. SAME—ACTION TO SET ASIDE. ’

Such an assignment must embrace all the estate of the insolvent, must give full
information as to-the character and probable value of the asgets, and must allow
ample time to ereditors to determine whether to accept and release or not. Where
all the insolvent’s estate is conveyed, and the claim of plaintiff is acknowledged
fully and exactly, and the plaintiff is left without redress in-an action at law, in
such case, a'bill in equity may be brought to set aside an assignment as hindering
delaying, and defranding creditors, betore judgment is obtained at law, as require(i
in Scoit v. Neely, 11 Sup. Ct. Rep. 712. .

(Syllabus by the Court.) ’

In Equity. On a general creditors’ bill,
A. L. Halliday, Wm. Flegenheimer, Saml. Proskauer, and Joseph Chris-
tian, for plaintiffs,



