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vate property to be used in the construction of the bridge. There is there-
fore in this act no express authority to condemn, nor can it arise by nec-
essary implication. If there is no authority in either act to do this thing,
we cannot create an authority by construing the two acts as laws pari
materia. If the authority does not exist in either of the acts, we cannot
find its existence by putting them together. After a careful examina-
tion of C1ese laws of congress, and all the authorities upon the condem-
nation of private property for public use, I have arrived at the conclu-
sion that defendant has now no power to condemn the land of plaintiffs
for use as, an approach for a wagon and footway bridge; and to get the
right, and use the same for such purpose, defendant must either go to
congress for authority to exercise the right of eminent domain, or nego-
tiate with plaintiffs for the use of the right of way as an approach to its
wagon and footway bridge. It is in my judgment a matter of great re-
gret that authority to condemn has not been given, as it works delay in
the completion of a great thoroughfare, which will be an important agency
in securing the development, progress, and prosperity of the country, and
consequently of great and lasting benefit to the people. Yet when plain-
tiffs have a legal right, although it may be but a small one, when weighed
in th e balance against the general good to be subserved by the early C0111-
pletiop of the bridge, still it is a right, no matter how small it may be,
that must receive the full measure of protection afforded by the law, and it
is a right of which plaintiffs can be divested alone in the manner provided
by the law. I am sure no one, after a full investigation of this whole
question, will ask that plaintiffs' rights be taken from them tyithout au-
thority of law. The motion to dissolve the injunction, and the demur-
rer to the bill, will be overruled.

AMATO V. NORTHERN PAC. R. Co.
(Circuit Court, S. D. New York. June 24, 1891.)

1. IKJURY TO E1,lPLOYES-CONTRUlUTORY FOR JURY.
Plaintiff's testimony was that he was working with other laborers for defendant

railroad on the west bank of a river, and that it was the custom of the defendant at
the and of ,the day to carry them on cars across the bridge; that on the day he was
injured the boss told them they would have to walk, and that it would be safe, as
no engine w01l1d cross for two hours; that on account of a lame side he was unable
to keep :UP wita the others; that when part way over hesaw an engine coming, and
tried to step asic..e, bnt caught his foot under the wheel. The bridge had a .single
track, and there was liO room to walk at the sides, though one could step out of the
way a train. track was frozen and slippery and it was after night-fall.
Hdd, that the court properly left the question of the defendant's contributory neg-
ligence to the jury.

2. SAME-EvID1DrcE.
The was no error In directing the jury that they could take into consideration

the statement made by the boss that it would be safe to cross, and that no ell.gine
wouid cross for two hours. ' .

At Law.
The plaintiff, an Italian, 24 years of age, was, in 1888, in the employ

of the defendant as a common laborer. On the evening of November
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6th, of that year, he was run over by a locomotive of the defendant" re-
ceiVinginjuries which resulted in: the amputation of his 'right root. ,'He
sues damages. for thisinjury which, he alleges, waS caused by
the defendant's negligence. 'The action was tried at the April circuit,
and resulted in a verdict of $4,000 for the plaintiff. 'rhy 'defendant
thereupon moved to set aside the verdict as contrary tohw, against the
weight of evidence and for excessive damages. The plaintiff testified
that on the day in question he was engaged with 56 other laboi-ersin
working on the west side of the Missouri river, near Bismarck, N. n.
The lodging place of these workmen was on the east side Mthe river, and
it was the custom of thedefendaiit at about half past 5 in the afternoon
to carry them on cars across the bridge to their homes. On the day in
question the foreman who had charge of this party of laborers informed
them that they cO\lld not be carried home in the usual manner, but.
would have to walk across the bridge; and that it would be safe to do so
'as no 6llgine would cross until half past 7. The entire party started to
cross the bridge on foot. The plaintiff had received an injury to his
side a short time previous, and was unable to keep up with the others.
When near the center he saw an engine coming to,vards him. He tried
to step aside, but caught his footurider the wheels and received the in-
jury described. The Bismarck bridge is straight, it has a single track,
and is 1,450 feet in length. ,On the day in question the tracK was slightly
frozen. The plaintiff could have stepped off the track out of the way of
the engine if he had seen it coming, but there was not room at the side
of the track to walk. He could have crossed at the side only by crawl-
ing from one trestle to another. The foregoil1g is, in substance, the ac-
count of the accident given by the plaintiff. On the part of the defendant
several witnesses testified that the plaintiff was injured at a point several
hundred feet from the east end of the bridge while attempting to jump
on the front board of a moving engine. It is unnecessary to consider
this testimony further than to say that it entirely exculpated the defend-
aut; if true, the defendant was proved to be free from negligence, and the
p:ainti{f was shown to be guilty of gross contributory negligence. The
jury, however, believed the statement 'of the plaintiff and rejected that
of the defendant. At the close of the plaintiff's case and again after the
evidence.was all in the defendant moved to direct a verdictol1 the ground of
the contributory negligence of the plaintiff. Upon this question the court
charged the. jury, alter calling their attention to the evidence which
tended to show that tpe p1aintift'should have seen and avoided the en-
gine, as fullcrivs:
"Of course, on the other hand, you hll.vethe right to take into consideration

the statement which the plaintiff says was made to him by thedafendant's
boss, that it was safe for him to cross at that time, and that no engine would
cross the bridge until about 7:30 o'clock." .
The defendant excepted to that portion of the charge just quoted.

This exception and the exception to the refusal of the court to direct a
verdict,on. gran nd of negligence the only ones taken
by,thed,efehdant. The pomt that the defendaht wllsfree from fault, and
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that the negligence which caused the accident was that of the engineer,
who was a fellow-servant with the plaintiff, and the point that this court
has no jurisdiction of the action, were not raised at the trial. '
Roger Foster, for plaintiff.
Henry Stanton, for defendant.

COXE, J. The verdict was not against the weight of evidence. It is
true that the plaintiff testified to one version of the accident and several
witnesses called for the defendant testified to a different, and wholly ir-
reconcilable, version; but this did not authotize the court to take the
question from the jury. Such disputes are peculiarly within their prov-
ince. A verdict, so rendered, should not be disturbed if there is any
evidendeto sustain it. Davey v. liisurance Co., 20 Fed. Rep. 494;
v. Steam-Boat Co., 24 Fed. Rep. 188; Greany v. Railroad Co., 101 N. Y.
419,423,5 N. E. Hep. 425; Sherry v. Railroad Co., 104 N. Y. 652,10
N. E. Rep. 128. It was not error to submit the question of the plain-
tiff's negligence to the jury. Contributory negligence is a defense in the
federal courts; the burden is upon the defendant to prove it. Hough
v. Railway Co., 100 U. S. 213; Coasting Co. v. 'l'olson, 11 Sup. Ct.
Rep. 653, 139 U. S. 551. As a general rule this question is for
the jury. It is only where the evidence is practically undisputed and
the inferences deducible therefrom point to the conclusion that the plain-
tiff was at fault, and to that conclusion alone, that the court is justified
in determining the question as matter of law. Dunlap v. Railroad
Co., 130 U. S. 649, 9 Sup. Ct. Rep. 647; Kane v. Railroad Co., 128 U.
S. 91,9 Sup. Ct. Rep. 16; Railroad Co. v.Stout, 17 Wall. 657; Railroad
Co. v. Woodson, 134 U. S. 614, 10 Sup. Ct. Rep. 628.
The question of plaintiff's negligf"nce was one of fact and it was sub-

mitted under instructions as favorable to the defendant as it could ex-
peet. If the jury found that the defendant, having theretofore conveyed
the workmen across the bridge to' their homes at the end of the day's
work, neglected on the occasion in question to provide the usual trans-
portation, and ordered them to return after night-fall, on foot" across a
long and slippery bridge, high above the water and unprovided with a
footway; if the jury found that the plaintiff was induced to take this
perilous journey upon the assurancA of the defendant through its agent
-the plaintiff"s foreman-that it was entirely safe to do so as no engine
would cross the bridge for two hours; if the jury found that the plain-
tiff relied upon this assurance of safety, and, being disabled, was devot-
ing his attentiun and using his best energies to avoid the dangers bel1eath
his feet; if they found that 'Vhile in such a position he was run over by
a locomotive, without signal or warning so that he did not see it until
too late to escape; they were at liberty to find that the defendant had not
succeeded in proving, by a preponderance of evidence, that the plain-
tiff was guilty of contributory negligence. The uncontradicted testimnny
that he Was told by the' defendant's agent at half past 5 tbat for two
hours no engine would cross the bridge certainly distinguishes the case
from that' cif 'n mere trespasser or the case of a' person rightfulls' on' the
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track but to whom no such assurance of safety has been given. Bradley
v. Rq.ilroad Co., 62 N. Y. 99; Erickson v. RailToad Co., 41 Minn. 500,
43 N. W. R,ep. 332; Oldenburg v. RailToad Co,., 124 Y. 414, 26 N.
E. Rep. 1021; Palmer v. Railroad Co., 112 N. Y. 234, 19 N. E. Rep.
678; Ormsbee v. Railroad Corp., 14 R. I. 102; Warren v. Railroad Co.,
8 Allen, 227; Hooker v. Railroad Co., 76 Wis. 542,44 N. W. Rep. 1085;
Goodfellow v. Railroad Co., 106 Mass. 461.
The "exception to the charge was not well taken. It is never error for

the court to instruct the jury to consider evidence properly presented.
In the present instance the testimony was highly important and bore
directly upon the question under consideration.
It is thought that the court has jurisdiction of the action. Uhle v.

Burnham, 42 Fed. Rep. 1. At least the contrary has not been made to
appear.
The other questions argued need" not be considered for the reason that

they are presented now for the first time. No error can be imputed to
a trial court for failing to deal with propositions not brought to its at-
tention. As before stated but two exceptions were taken by the defend-
ant, and these have been sufficiently considered.
The motion is denied.

SHAIN v. GOODWIN.

(CircuU Court, N. D. California. May 4,1Sn.)
•

1. GAMBLING CONTRACT-PROMISSORY NOTES.
;Pen. Code Cal. § 330, declares "any banking game played with cards, dice, or

device for money" an offense punishable by fine, and Civil Code, § 1667, declares
any contract contrary to the policy of express law, or "contra"ry to good morals," to
be unlawful. Held, that notes given for a debt created by throwing dice are in-
valid between the original parties or purchasers with notice.

2. SAME-INNOCENT HOLDER-BuRDEN OF PROOF.
In..an action brought by the indorsee of such notes, the invalidity of their origin

havillgbeen shown, the burden is cast upon the plaintiff of showing that he took
them for value, and without notice of the illegality of the consideration, and, where
the. evidence on this subject is evasive, uncertain, improbable, and unsatisfactory,
II judgljUent will be rendered for defendailt.

At Law.
Neale, for plaintiff.

Joseph D. Redding, for defendant.
I

HAWLEY, J. This action was brought by plaintiff to rec()ver the
amount due upon two certain promissory notes, each for the sum of
$1,500, one dated July 5,1884, the other October 5, 1884, and each made
paya,ble within 90 days after date. The notes were signed by the de-

made pa,yable to Edmond Morris, or order. Each note is
indorsed {is follows: "Edmond Norm: Without recourse,pay to Joe. E.
Shaill , Qi;;order. T. H.,CUNNINGHA1Il." The cause was'tried. before the


