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Unitep StaTes Bank v. Lvon County e al.
(Circuit Court, N. D. Iowa, W. D. Jure 15, 1891.)

RESCISSION OF CONTRACT—EQUITY JURISDICTION—REMEDY AT LAW.

In a suit against a county and its agent the bill alleged that said agent induced
compla,mant to buy bonds of the county by the false representations that they were
issued to'refund indebtedness, all of which had been in judgment against the
county; that whether any of the 'bonds represented indebtedness which was enforce-
able against the county could be determiued only by an investigation of the coun-
ty’s financial history for mauny years past; that when said bonds were issued, the
legal limit of indebtedness had already been exceeded; that the county denied the
validity of the bonds. The prayer was for a rescission of the contract of sale, the
bonds being tendered back, and for a judgment for the amount paid. Held, that
the bill failed to show a case within equitable jurisdiction, as an action for money
had and received would accomplish all thab was sought save the rescission, which
was unnecessary.

In Equity. Demurrer to amended bill.

Henderson, Hurd, Daniels & Kiesel, for complainant.

Van Wagenen & McMillion, Kowfman & Guernsey, and E. C. Roach, for
defendants.

Suiras, J.  The facts averred in the amended bill herein filed are in
brief ag follows: That during the period from April, 1884, to September,
1885, inclusive, the county of Lyon, in the state of Iowa under the
provisions of the several statutes of Towa then in force, ordered the issu-
ance of the bonds of the county, and, in pursuance thereof, there was is-
sued a series of bonds, 120 in number, for the sum of $1,000 each, with
interest coupons attached; that in September, 1885, the defendant Rich-
ards, then being the agent of the county, duly authorized, requested the
complainant to purchase five of said bonds, being those numbered 091
to 095 inclusive; that the value of the taxable property of said county
at that time, as shown by the state and county tax-lists for the year 1884,
did not exceed the sum of $1,580,735:; that, in order to induce com-
plainant to purchase said bonds, the said Richards, as agent of said
county, represented that the said series of 120 bonds had been issued to
refund indebtedness of the county evidenced by bonds previously issued,
the validity of which indebtedness had been established by judgments
against said county; that, relying upon these representations; complain-
ant purchased said five bonds, paying therefor the sum of $5,100, which
money was received and used by the said county; that the representa-
tions thus made are false, it not being true that said 120 bonds were is-
sued to refund indebtedness, all of which had been in judgment against
said county, but only a portion thereof had been evidenced by judgment;
that the said Richards and the said county well knew at the lime that
sald representations so made were untrue; that after the year 1887 the
county ceased to pay interest on said bonds, and now refuses to recognize
said bonds as being valid obligations of the county, and now avers that
the same were not issued to refund a previously existing valid indebted-
ness, which had been evidenced in whole by judgments against said
county; that from the investigation made by complainant it now ap-
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pears that said bonds do not represent indebtedness which had been
prevnously put in judgment against said county, and that whether said
series of 120 bonds or the 5 bonds owned by complainant, represent,

in part, indebtedness which was enforceable against the county can only
be finally determined by an accounting, which shall include an investi-
gation of the entire financial history of the county for many years past;

that when the bonds sold to complainant were issued’ thé legal limit of
indebtedness, to-wit, 5 per cent. upon the assessed value of taxable prop-
erty, had alreadv been exceeded. Based upon the facts set forth, com-
plainant prays for a decree rescinding the contract of sale of ‘said bonds,
the same being tendered back to the defendant county, and for a judg-
ment against “the defendants Richards and the county of Lyon for the
amount paid for said bonds by complainant; the latter accounting for
the sums received by way of interest on said bonds.

To this bill a demurrer is interposed on behalf of the defendants,
mainly upon the ground that the bill does not show a case of equitable
cognizance, as complainant has an adequate remedy at law. So far as a’
decree is asked against the defendant Ricliards, it does not appear that
there is need or ground for the exercise of the powers of a court of equity
in granting relief as to him. The complainant has no contract with him
to be rescinded, and, in effect, the bill as against him amounts only to a
suit for dam‘xges based upon the alleged false statements made by him
to induce the complainant to purchase the bonds of the county. Do the
allegations of the bill show a need for a decree rescinding the contract of
sale as against the county? It is therein charged that the county repu-
diates the validity of the bonds, and refuses to recognize them as of any
force; and it is averred that the complainant has tendered them back to
the county. Of what benefit would a decree rescinding the sale be under
such circumstances? If the county was seeking to hold the complainant
bound thereby, it might be necessary to have it decreed void for fraud;
but, if both the parties now practically repudiate it, how can it stand in
the way of any legal proceeding which complainant may wish to bring
for the protection of its rights. ’

The bill filed in this cause does not seek a decree for the return of any
specific property, nor to clear the title of complainant to property wrong-
fully obtained from it; neither does it seek to have a full accounting in
regard to the entire series of 120 bonds, issued by the county and sold
to different parties, including complainant, in order that it might be as-
certained what part, if any, of =aid series of bonds, either in number or
proportionate amount, is valid and collectible from the county, and what
proportion thereof is equitably the property of plaintiff. In such case
the inquiry and accounting would be of such a nature as to require equi-
table aid to accomplish it. The bill, however, is not framed for that pur-
pose. It charges the making the fraudulent representations in regard to
the character of the bonds, and the present repudiation thereof by the
county, as ground for asking a decree of rescission, and then prays for a
decree or judgment for the amount of money paid by it, and received by
the county, as the purchase price for the bonds in question.
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‘Why cannot an action at law be maintained, either for damages on
the ground of false representations, or for money had and received,
which, in effect, will cover all that the complainant is seeking in the
present proceeding? If it were necessary, in order to maintain such an
action, that the plaintiff should prove the nature of all the indebtedness
existing against the company, and which had been refunded in the
series of 120 bonds issued by the county, it might then be true that the
complexity of such investigation and accounting would be such as to
Jjustify an appeal to a court of equity, on the ground that the mode of
trial before a court and jury in an action at law would be inadequate to
meet the exigency of the situation. In an action at law for money had
and received, to prove the invalidity of the bonds, and their repudiation
by the county, an investigation of the kind indicated would not be nec-
essary. The general fact that false stalements touching the bonds had
been made, and that the county now repudiated the same, and denied
the validity thereof, would be sufficient, so far as that issue would be
material, without going into an exhaustive investigation of the details
of such pre-existing indebtedness. According to the allegations of the
bill, the county repudiates all liability on said bonds, and does not take
the ground that it is liable on such part thereof as might be found to rep-
resent a previous existing valid indebtedness, but is not liable on the
remainder; in other words, the county repudiates the contract of sale
by virtue of which it obtained $5,100 from the complainant. In like
manner the comnplainant does not now seek the aid of the court of equity
for the purpose of ascertaining whether any part of the bonds owned by
it represent a valid consideration, so as to be enforceable against the
county; or, in other words, it does not seek equitable aid in order to sift
out and separate the valid from the invalid indebtedness, and to compel
the county to recognize and pay such part as may be adjudged to be
valid. In effect, the averments of the bill are simply that, by false rep-
resentation, it was induced to pay to the county $5,100 for five bonds
issued by the county, which bonds the county now repudiates, and there-
fore complainant wishes a decree rescinding the contract of sale and a
judgment for the sum paid by it to the county, less any payments made
thereon. An action for money had and received will accomplish all that
is thus sought, save the entry of a formal decree rescinding the contract
of sale, which, so far as is now made to appear, is wholly unnecessary,
as that contract is not relied upon by the county, but, on the contrary,
is treated as being invalid and void, in that the county now denies all
liability on the bonds, claiming that the issuance and sale thereof was in
violation.of the constltutmnal limitation upon the amount of indebted-
ness that could be legally incurred by the county.

It not appearing, therefore, that equ1table aid is necessary for the ac-
complishment of what is aimed at by complainant, which is a judgment
for the money paid to the county, it must be held that the bill fails to
show a case within equitable jurisdiction, and the demurrer is therefore
sustained.
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BrANAGH v. SMITH.
(Cireuit Court, S. D. New York. May 15, 189L.)

ALIENS—RIGHT TO TAKE BY DESCENT.

Laws N. Y. 1845, c. 115, as amended by Laws 1874, ¢, 261, provides that those al-
iens who, according to the statutes of New York, would answer to the description
of heirs may take by descent from any alien resident, or any naturalized or native
citizen of the United States, who has “purchased” and taken, or shall hereafter
“purchase” and take, a conveyance of real estate. Held, that the statute gives the

right of transmission by descent only to resident aliens and naturalized or na-
tive citizens, that it attaches only to land acquired by purchase, and that it
contemplates only one step of transmission to alien heirs.

At Law.
Benj. F. Butler and W. H. Secor, for plaintiff.
Joseph H. Choate, Elihu Root, and Horace Russell, for defendant.

WaALLAcE, J.  The plaintiff is an alien, residing in Ireland, and has
brought this action of ejectment to recover lands of which Alexander T.
Stewart died seised in the year 1876. She claims title through her
mother, Mary Branagh, who, it is conceded for the purposes of the pres-
ent decision, was a first cousin of Mr. Stewart, and was an alien residing
in Ireland at the time of his death. It is a familiar rule of the commmon
law that an alien has no inheritable blood, and can neither acquire land
by descent, nor transmit it by descent to another. At the death of the
alien the land which he may have acquired by purchase instantly es-
cheats, and, without any inquest of office, vests in the government or
state. Consequently, at common law the plaintiff would not have any
title to the land in controversy, both because her mother as an alien
would be incapable of acquiring title by descent, or of transmitting it, and
she herself, as an alien, would be incapable of acquiring it by descent
from her mother. It follows that, unless the statutory law of this state
has modified these rules of real property, the plaintiff cannot recover,
because in ejectment a plaintiff without title cannot succeed; any infirm-
ity in the title of the defendant notwithstanding. '

'Che question, then, is whether a case like that of the present, in which
the plaintiff, a non-resident alien, claims a title by descent which had
previougly vested by descent in a non-resident alicn ancestor, is embraced
in any of the enabling provisions of the statutes of this state. 1In 1845
(chapter 115, Laws 1845) the legislature enacted the law entitled “An
act to enable resident aliens to hold and convey real estate, and for other
purposes.” This act was amended by chapter 261 of the Laws of 1874,
and again by chapter 38 of the laws of 1875. These are the statutes
which were in force at the time of Mr. Stewart’s death, and therefore
control the decision of the present question. I have not been referred to
any other act which is germane. The act of 1845 provides as follows:

“If any alien resident of this state, who has purchased and taken, or here-
after shall purchase and take, a conveyance of real estate within this state,
has died, or shall hereafter die, leaving persons who, according to the statutes



