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therefore, that the Chicago, Milwaukee & St. Paul Railway Company has
failed to show any right, title, or claim to the lands in question, and
that its cross-bill must be dismissed upon the merits. A Lroqs-blll has
also been filed on behalf of numerous parties who claim to bs settlers
upon these lands, and on whose behalf it is asserted that these lands have
reverted to the United States, and are open to settlement under the laws
of the United States, and that the parties in question have established
rights therein by entry and settlément thereon. I shall not undertake
an examination of the equities of the settlers upon the record as now
presented. When the question of the right of the United States to hold
these lands against the claims of the railway companies is finally decided,
then the question of the rights of the settlers may arise, but I do not
think that question is properly presented in this cause. The cross-bill
on behalf of the settlers prays a decree against the railway companies
only. Should the finding and decree of this court be sustained, it will
result in defeating the title and claim of the railway companies to the
lands, and the settlers will have no further concern with them. As be-
tween the United States and the settlers no issue is presented, and no de-
cree can-be entered in behalf of either party. The cross-bill on behalf
of the settlers will therefore be dismissed, without prejudice to further
proceedings in their behalf. Upon the amended bill filed on behalf of
the United States against the Chicago, Milwaukee & St. Paul Railway Com-
pany, the complalnant is entitled to a decree qmetmg the title to the
lands in question as against that company.

* QuIsN ». Comprer: Errcerric Coxsr. Co.
(Circuit Court, S. D. New York. May 23, 1891.)

NEGLIGENCE OF SFRVANT—LIABILITY OF MASTER.

Where plaintiff was injured by the negligence of a truck-driver in the employ-
ment of defendant, but who was on that day serving another compavy under a con-
tract which delendant had made with the latter to furnish it daily with a horse,
truck, and driver, dcfendant and not the other company, is liable for the injury.

At Taw. On motion for new trial.
George A. Black, for complainant,
H. Applington, for defendant.

Warracg, J.  The plaintiff was run over by a horse and truck driven
by one Mmphy by the negligence of Murphy, who at the time was per-
forming a servicé for the Western Electric Company, but was in the em-
ploy of the defendant, and was driving its horse and truck. The ques-
tion in the casé is whvther Murphy was the servant of the defendant or
of the Western Electric Con)pany If he was not the servant of the de-
fendant, the instructions given to the jury on the trial were incorrect,
and the verdict for the plaintiff cannot stand. The pertinent facts are
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these: Pursuant to a contract by which the defendant was to furnish
the Western Electric Company with a horse, truck, and driver daily to
do its trucking wark for a specided period at a spec1ﬁed price, the de-
fendant each day selected from its men and equipment the horse, truck,
and driver Whlch were to be at the disposition of the Western Flectnc
Company, and on. the day the plaintiff was injured had sent Murphy
with the horse and truck,;which he was driving at the time. Murphy
had taken a. load of goods for the Western E cctric Company, and was
returning to its factory, when he ran over the plaintiff. Under these
circumstances, although {he Western Electric Company was the primary
emplover for Whom the service which Murphy was engaged in was be-
ing rendered, the defendant was Murphy’s immediate superior. It had
hired him, and could discharge or retain him, and thus had the selec-
tion and control of the means of accomphshlng the object of the con-
tract which had been made between the Western Electric Company and
itself. The defendant was not the servant or agent of the Western Elec-
tric Company, but was. an independent contractor; hence thoseemployed
by the defendant to do the work contracted for were its servants, and
not those of the Western. Electric Company. Recdie v. Railroad Co., 4
Exch. 244; Blake v. Ferris, 5 N. Y. 48; Hilliard v. Richardson, 8 Gray,
349; Allen v. Willard, 57 Pa. St. 374; Scammon v. Chicago, 25 I11. 424.
The rule of respondeat superior rests on the power which the superior
has a right to exercise, and which, for the protection of third persons, he
is bound to exercise, over the acts of. his subordinates. It does not ap-
ply to cases where the powér of control does not exist, and the power
does not exist when the primary employer has no voice in the selection
or retention of the subordinate. The following citations illustrate the
application of the rule: Laugher v. Pointer, 5 Barn. & C. 560, was an
action to recover damages done to plaintiff’s horse. The defendant
owned a carriage, and hired of a stable-keeper a pair of horses and a
driver to draw it for a day or a short time. The injury was done through
the carelessness of the driver, while the owner of the carriage was riding
in it. The plainiift was nonsuited, on the ground that the driver was
the servant of the stable-keeper, and not of the owner of the carriage. In
Quarman v. Burnett, 6 Mees. & W. 497, the defendant owned the car-
riage, and hired a pair of horses and the driver for a short time, during
which an injury was done to the plaintifi’s horses. It was held that the
defendant was not liable, the court stating: “That person is nndoubt-
edly liable who stands in the relation of master to the wrong-doer; he
who hags selected him as his servant, from the knowledge of or belief in his
skill and care, and who could remove him for misconduct, and whose
orders he was bound to receive and obey.” LiTTLEDALE, J., said: “THe
was the servant of one or the other, and not the servant of one and the
other. Thelaw does not recognize a several liability in two principals.”
In Jones v. Mayor, etc., 14 Q. B. Div. 890, one Dean contracted with
the defendant to furnish a horse and driver to draw a watering-cart
belonging to defendants, under the supervision of inspectors employed
by defendants, whose duty it was to direct the drivers of the wa-
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tering:carts when and where 'to’ watér the strects.” As their order was
necessary for this-purpose, the inspectors had authority and control over
the drivers of the carts. The plaintifi’s carriage was injured through the
negligence of the driver furnished by Dean. The court held that he
could not recover of the defendants. - In Michael v. Stanton, 3 Hun, 462,

one Hinkley was employed by Gilbert, who sent him to cart goods for
the defendant, and told him whereto load. The court said: “The de-
fendant did not employ Hinkley, and had no power to discharge him,
This is the only test by which to determine which is the master, and, as
such, liable to the person injured.” ‘In Fenton v. Steam-Packet Co., 8
Adol. & E. 835, a steam-vessel was under a charter-party for six months,
for the conveyance of gbods from Newecastle and Goole, or such other coast-
ing stations as the charterer might from time to time employ itin; the own-
ers to keep it in order and appoint the ¢rew, but the crew to be paid by
the charterer, as also all disbursements. The charterer did not interfere
with the navigation of the vessel, but while he was on board, through
the negiigence of the crew, it ran against the plaintiff’s boat. In a suit
for the injuries the court held that the owners were liable. In Dalyell v.
Tyrer, 28 Law J. Q. B. 52, a ferry-man hired from the defendant, for one
day, a steam-tug and crew, to assist-him ih carrying passengers across.
The ferry-man received the fares, but the defendant hired and paid the
crew. By the negligence of the crew, the plaintiff, while being carried
over the ferry, was hurt, and it was held that he was entitled to recover
against the defendant. "These authoritios Just‘lfy the instructions given
to the jury in the present case.

The motion for a new trial is denied.

Fmance Co. oF PENNSYLVANIA et al. v. CaARLESTON, C. & C. R. Co. ¢t al.

Ex parte BRADFORD.

{Circutt Court, D. South Carolina. May 28, 1891.)

RECEIVERs—ACTIONS AGAINST. . .
An action for pers#wl injuries sustained before the appointment of a receiver
cannot be maintaiued against him, but must be brought against the corporation.

At Law.
D. E. Finley and B. 4. Hogood, for petitioner,

SmontoN, J.  This is an apylication for leave to sue the receiver.
The cause of action is for personal injuries sustained long before the ap-
pointment of a receiver, while the road was in the hands of the presi-
dent and directors of the company. There can be no doubt that a re-
ceiver is responsible for personal injuries suffered through the negligence
of his employes during the receivership. Ex parte Brown, 15 8. C. 523.



