482 FEDERAL REPORTER, vol. 46.

" Ex parte MARTIN.

e

(Distriiet Court, D. Alaska. September 8, 1890.) .

J'Us'rtcrs’ COURTS—ASEATLT AND BATTERY~JURISDICTION.

By Justices’ Code Or. ¢. 1, § 2, subd. 2, jurisdiction is given to a Justlce s court of
assaults and battery not, chargcd to have been committed with intent to commit a
felony, orin the courseof'a riot, or with a dangerous weapon, or upon a public officer
in the discharge of his duties. The pumshment for such an assault under Crim.
Code, § 537, is imprisonment in the county jail not less than three months nor more
than one year, or by a fine hot less than $a nor more than $300. But by the above
act conferring jurisdiction on justices it is provided that a punishment may be im-
posed by fine of not less than $5 nor more than $30. Held that, though the circuit
court and the justice have coneurrent jurisdiction of the offense tho former can-
not impose a fine of less than $50, nor the latter a fine of more than $50, nor a sen-
tence of imprisonment.

"On Huabeas Corpus.
Delaney & Gamel, for petitioner.

BueBeg, J. The return of the marshal to the writ of Anbeas corpus is-
sued herein Aungust 21, 1890, by Hon. W. R. Hoyt, United States com-
missioner for Alaska, residing at Juneau, states that he had not on Sep-
tember 1st, the date of the return, nor had he since the said 21st day of
August, the said Al. Martin in his custody or power, or under his re-
straint, but it represents that on the 16th day of August, one Frank H.
Poindexter, then a duly-qualified and acting justice of the peace within
and for the district and territory of Alaska, delivered the commitment
herein and the petitioner to a deputy United States marshal; that under
and by virtue of, and in obedience to the command of, such commit-
ment, petitioner was held in custody until the 21st day of August; that
while at Junean, awaiting a steamer for transportation to Sitka, the writ
herein was issued. by the commissioner on a petition filed before him;
that at the time of issuing such writ the commissioner ordered that said
Al. Martin give bond in the penal sum of $200, with sufficient surety,
for his appearance at the time and place and in the manner mentioned
in the writ; that on last-named day petitioner executed a bond before
said commissioner as required, and that thereupon petitioner was re-
leased from custody and had not since been in the custody or power or
under the restraint of the marshal or his deputies. Annexed to and
made part of the return are the writ; the order admitting to bail, the
bail-bond, and the commitment, which latter is as follows:

“Ix JustioE CoURT AT CHILCAT, ALASKA, AUaust 16, 1890,
“To Orville T. Porter, U. 8. Marshal, District of Alaska, or his Deputy.
“UNITED STATES v8. AL. MARTIN.

“The above-nameéd Al. Martin having this day been brought before me
upon a charge of assault and battery committed upon the person of Flora, (an
Indian woman,)at Chileat, Alaska, on the 16th day of August, A. D. 1890,
and the said Al. Martin having pleaded guilly to the charge, and he having
been sentenced by me to three months’ imprisonment in the district jail at
Sitka, you are hereby commanded to take charge of said prisoner, Al. Mar-
tin, and keep him in custody until the expiration of said sentence.

“FraNk H. POINDEXTER,
“Justice of the Peace.”
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' The writ herein commands the marshal to. have the body of petitioner
before the United States district judge for the district of Alaska at the
court-roomn at Sitka on August 28th; or as soon thereafter as the regular
mail steamer from Juneau should arrive at Sitka; and on September 1st,
immediately upon the arrival of such steamer, petitioner appeared in
person at the court-room, and submitted himself to, the jurisdiction of
the court, but without counsel. His counsel, residing at Juneau, had,
however, in writing presented in his behalf this single point: That the
justice had, under the Oregon laws, which are applicable to this terri-
tory, no power to inflict any punishment other. than a fine, and that
the sentence and commitment were therefore beyond his Jur1sdlct10n and
void. The return is not demurred to nor controverted, and no evidence
other than that made part of the return is before the court. But the re-
turn assumes the validity of the order admitting to bail, and proceeds
upon the theory that because of the admission to bail prisoner is not in
the custody of the marshal. - This view ig incorrect, for the reason that
the order admitting to bail was and is void; and, in the eye of the law,
the petltloner from the time of the commltment must be deemed to
have been in the custody of the marshal. It appears from the commit-
ment that petitioner was, upon a plea of guilty, convicted of the crime
of assault and battery by the justice at Chilcat. There is no provision
for admission to bail afler conviction, unless defendant has appealed, or
when there is a stay of proceedings, neither of which conditions appears
here, (Gen. Laws Or. 1843-72, p. 373, § 258;) nor even then except by
the court, or judge thereof, in which the judgment appealed from is
given, (Id. § 260;) and here the order admitting to bail was made by
the commissioner at Juneau. It is, however, unnecessary to amend the
return. The petitioner is in court, and has submitted himself to the
custody of the marshal. It can make no difference that in his return
the marshal disclaimed the petitioner’s custody. Petitioner has a right
to insist on a final adjudication. Pomeroy v. Lappeus, 9 Or. 363.

The only point to be considered, then, is whether the justice had
power to sentence to imprisonment. Subdivision 2, § 2, c. 1, of the
Justices’ Code of Oregon, passed December 19, 1865, gives to the jus-
tice’s court jurisdiction of the crimes of assault and assault and battery
not charged to have been committed with intent to commit a felony, or
in the course of a riot, or with a dangerous weapon, or upon a public
officer in the discharge of his duties. This would confine the juris-
diction to cases where a person, not being armed with a dangerous
weapon, assaults or commits an assault and battery upon another, the
punishment for which, under the statute passed October 19, 1864, (sec-
tion 587, Crim. Code Or.,) was and is imprisonment in the county jail
not less than three months, nor more than one year, or by a fine not less
than $50, nor more than $500, (Gen. Laws 1843-72, p. 410.)

The jurisdiction of the justice’s court was therefore concurrent with
the circuit court of Oregon in all cases of assault and battery or assault
not charged to have been committed with intent to commit a felony, and
in the other cases mentioned. State v. Sly, 4 Or. 278. The same act
that conferred the jurisdiction contained a proviso (subdivision 6) that,
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“in case of assault and ‘assault and battery over which a justice’s court
has jurisdiction, a punishment may be imposed by fine of not less than
five nor more than fifty dollars.” - From a judgment imposing such pun-
ishment no appeal lies. Gen. Laws, p. 478, Justices’ Code, § 120. The
jurisdiction of this court is similar to that of the circuit court of Oregon
in such cases. The anomaly is thus presented that the two courts hav-
ing concurrent jurisdiction of a crime differ so widely in the mode of
punishment that this court must either sentence to imprisonment, or a
fine not less than $50 nor more than $500, while for a precisely similar
offense a justice of the peace may impose a fine of not less than $5, but
may not impose one of more than $50. Is this small fine the limit of
the punishment a justice may inflict? Is he denied the power of im-
prisonment which is given to this court? Ts he denied the power which
this court has of imposing a fine greater than $50? These questions
must be answered affirmatively. Underthe constitution ofOregon a justice
of the peace may be vested with only limited powers. Art.7,§1. He has
only the authority which the statute in express terms gives tohim.  Smith
v. King, 14 Or. 10, 12 Pac. Rep. 8. He has the power to imprison in cases
of larceny where the punishment may be imprisonment in the county jail;
in cases of injuries to fruit trees, fences, monuments, mile-stones, lamps,
signs, etc., of trespasses upon improved lands, of disturbing religious
meetings or public assemblies, discharging ballast unlawfully, obstructing
roads, tearing down posted notices, selling liquor to minors, issuing ille-
gal license to marry, and of offenses against the act of October 17, 1872.
Justices’ Code, § 2, subd. 8. If it be asked what reason existed for
denying him the power of imprisonment in cases of simple assaunlt and
assault and battery, it may as well be asked what reason existed for de-
nying him the power to fine to a greater extent than $50. No reasonis
apparent. He is certainly limited to a fine not exceeding $50, .and the
statute does not in express terms, nor does it by necessary implication,
give him any power to imprison. This, it would seem, under the con-
stitution, prohibits him from exercising any power of imprisonment in
cases of assault and battery. There are cases of assault so trivial in
their nature that the smallest punishment this court can inflict would
seem cruel; and, although this court has concurrent jurisdiction over
them, and must punish the offender with severity, having no discre-
tion otherwise, they properly belong in the inferior tribunal, and may
receive the merited punishment there, and are ended, there being no
right of appeal. If, under the peculiar wording of the law, the justice
may punish the most aggravated case of assault or assault and battery
with a fine of from $5 to $50, though it merits punishment such as only
this court may inflict, it is an unfortunate result of the law as it stands
on the statute-books, with which this court has nothing to do. When in
his opinion the offense deserves greater punishment than he is entitled
to inflict, the justice may pursue the simple course of holding the
prisoner to answer, as may be done in other cases of misdemeanor.

It follows that the jurisdiction of the justice of the peace in this in-
stance has been exceeded, that the commitment is not authorized by any
valid judgment, and that the prisoner must be discharged.
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Ezx parte KiE.

(District Court, D. Alaska. 1891)

COMMISSIONERS—J URISDICTION—LARCENY.

Under the orgauic act of Alaska (section 5) commissxoners of the United States
exercise the jurisdiction, civil and criminal, conferred on justices of the peace by ..
the general laws of Oregon. By the Justices’ Code of Oregon, (section 2, subd. 1,) '
a justice has jurisdiction of larceny only where the punishment is 1mpmsonment
in the county jail or fine. Held, that a commissioner has no jurisdiction of a lar-
ceny committed “in any ship, steam-boat or other vessel,” which by Crim. Code
Or. § 553, “shall be pumshed by 1mprlsonmeut in the pemtentxary not less than one
nor more than seven years.”

On Habeas Corpus.
Willoughby Clark, for petitioner.

BuaBeE, J. The return to the writ shows that petitioneris detained by
the United States marshal, by virtueof a commitment issued by Hon. James
Sheakley, United States commissioner at Wrangel, on the 5th day of June,:
1890, in a criminal action, for the crime of larceny, the amount stolen
being less than $35, whereof prisoner was adjudged guilty, and sentenced
to imprisonment in the jail at Sitka for a period of one year. The tran-
seript of the commissioner’s docket, which is before me as part of the
case of petitioner, shows that there was a “complaint filed on oath of W.
W. Card, accusing the above-named Kie, an Indian, of the crime of lar-
ceny, by stealing a lady’s satchel and contents from his room on board
the steam-ship Geo. W. Elder, while in the port of Wrangel, the value
of which is about thirty dollars.” That on a plea of not guilty the
prisoner was tried by the commissioner, and, the amount stolen being
found to be less than $35, he was convicted and sentenced. The crime
charged undoubtedly comes under the provisions of section 553 of the
Criminal Code of Oregon, which provides that, if any person shall com-
mit the crime of larceny “in any ship, steam-boat, or other vessel, * * *
such person, upon conviction thereof, shall be punished by imprison-
ment in the penitentiary not less than one nor more than seven years,”
and it makes no difference in such case whether or not the property
stolen exceeds the value of $35. A justice’s court under the laws of Ore-
gon has jurisdiction of the crime of larceny only where the punishment
therefor may be imprisonment in the county jail or by fine. Justices’
Code, § 2, subd. 1, ¢. 1. The commissioners for Alaska éxercise all the
duties and powers, civil and criminal, conferred at the {ime of the pas-
sage of the organic act on justices of the peace under the general laws of
Oregon, so far as the same may be applicable in this district, and may
not be in conflict with the organic act or the laws of the United States.
Organic Act,§5. The crime complained of, and of which, from all that
appears to the contrary, he was convicted, was not one where the pun-
ishment might be imprisonment in the county jail or by fine, and was
therefore not within the jurisdiction of the commissioner. It is therefore‘
ordered that the prisoner be, and he is hereby, discharged.



