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\iff, having failed to prosecute an appeal from the decision of the col-
lector to the secretary of the treasury, has not placed himself in a posi-
tion to maintain his suit. It is proper to add that the present suit is
not affected by the repeal of sections 2931, 2932, and 3011 by the re-
cent act of congress, (St U. 8., 1st Sess. 51st Cong. p. 142, § 29.) The
demurrer will be sustained, and it is so ordered.

In re JoHNSON.

(Ctreuit Court, D. Massachusetts. June 8, 1891.)

1. INDICTMENT—RES ADJUDICATA—HABEAS CORPUS.

Where a prisoner has been sentenced by the district court having jurisdiction,
after the sufficiency of the indictment has been questioned by motion in arrest of
judgment, the sufficiency of the indictment cannot be again questioned upon peti-
tion for the prisoner’s release on habeas corpus.

2. JURISDICTION—STATE AND FEDRRAL COURTS.

‘When a prisoner confined under sentence of a federal court is released by virtue
of a writ issued out of a state court, he may be rearrested on order of the federal
court, since the state court had no authority to release him.

3. CRiMiNAL LAaw—SENTENCE—HABEAS CORPUS. i
A prisoner sentenced to simple imprisonment for an offense of which the punish-
ment is imprisonment at hard labor may be released on habeas corpus.
Habeas Corpus.
Benjamin F. Butler, for petitioner.
Frank D. Allen, U. 8. Dist. Atty.

Nerson, J.  This case was a writ of habeas corpus directed to the war-
den of the reformatory prison for women at Sherborn, to bring before
the court the body of Clarietta Johnson, alleged to be illegally restrained
of her liberty in that prison. At the hearing in this court a record of
the district court of the United States for this district was produced,
from which it appeared that the prisoner was convicted in that court
upon an indictment charging her with the crime of perjury, committed
in violation of the laws of the United States, and was, upon her convic-
tion, sentenced by the court to pay a fine of $10, and to be imprisoned
for the term of six months in the reformatory prison for women at Sher-
born, and to stand committed until said sentence be performed ; and that,
in pursuance of the sentence, a warrant of commitment issued in the
usual form, upon which she was taken to the prison by the marshal,
and delivered into the custody of the warden. The prisoner now asserts
that her present imprisonment under this sentence is illegal. The pris-
oner was tried and sentenced in the district court by Judge CarpenTER
holding the court by assignment of the circuit judge, and in accord-
ance with the practice and usage of this court, a proceeding of this nat-
ure, in which the validity of a sentence pronounced by Judge CARPEN-
TER is called in question, would ordinarily be heard by him, either
alone or with another judge sitting at hisrequest. Tt is, therefore, proper
to state that it is only after conferring with Judge CarpENTER, and upon
his expressing a preference that this case should be heard by me, that I
have consented to hear the case at all. It should be also added that
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there appears to be nothing in the case to call for a revision of any mat-
ter.that was specially called to the attention of J udge CARPENTER in the
district court.

The first objection taken by the prisoner is that her alleged offense was
not set forth in the indictment with such a degree of certainty as to give
the court any jurisdiction to try her, and that it was the same as if she
had been tried and sentenced without any presentment by the grand
jury. The record discloses that she was tried upon an indictment in
which was set forth with more or less clearness of language the crime
with which she was charged. It also appears by the record that this
objection was taken to the indictment in the district court by motion in
arrest of judgment, and was overruled. Upon this point it is only nec-
essary to remark that as the district court had jurisdiction to try the
prisoner for perjury committed against the laws of the United States, its
rulings upon the sufficiency of the indictment are not subject to revis-
ion in this court by a writ of habeas corpus. If the prisoner were ag-
grieved by any ruling of the district court upon her motion in arrest of
judgment, her remedy is by a writ of error, and not by a writ of habeas
corpus.

The prisoner was committed to the prison on the 21st of April last.
On the 7th of May, she'sued out of the superior court for Middlesex
county a writ of personal replevin, directed to the sheriff of the county,
commanding him to replevy the prisoner, who, it was alleged, was taken
and detained by the duress of the warden of the prison, so that she might
appear before the superior court to be holden at Cambridge on the first
Monday of June, then and there to demand justice against the warden
for her duress and imprisonment, and to prosecute her replevin as the
law directs: provided, the prisoner first gave a bond to the warden in
such sum as the sheriff should deem reasonable, with sureties to be ap-
proved by him, for her appearance at court and to prosecute her re-
plevin, and gave the writ to the sheriff for service. Armed with this
document, the sheriff on the 14th of May proceeded to the prison, and
having received from the prisoner a bond in the sum of $1,000 as di-
rected by the writ, took her out of the custody of the warden and set
her at liberty. The doings of the sheriff having been brought.to the no-
tice of the district judge of the district, by his order a warrant for the
rearrest of the prisoner was issued, under which the prisoner was again
taken into custody by the marshal and brought before the court, and
she was thereupon by the order of the court returned to the prison as
an escaped or rescued convict, to serve out the rest of her sentence, and
she has since remained in the custody of the warden of the prison.
Copies of the writ of replevin, the sheriff’s return thereon, and the bail-
bond are given below,

Copies oF REPLEvIN WRIT, RETURN THEREON, AND Bair-Bonp.

REPLEVIN WRIT.
Commonwealth of Massachusetts, Middlesex, ss.: [L.8.]

To the Sheriffs of our Several Counties, or Their Deputies, Greeting:
We command you that justly, and without delay, you cause to be re-
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plevied Clarietta Johnson, who, as it is said, is taken and detained at Sher-
born, within our said county, by the duress of Ellen C. Johnson, that said
Clarietta Johnson may appear at our superior court next to be holden at Cam-
bridge, on the first Monday of June next, within our county aforesaid, then and
there in our said court to demand right and justice against said Ellen C. John-
son for the duress and imprisonment aforesaid, and to prosecute her replevin
as the law directs: provided, that said Clarietta Johnson shall before her de-
liverance give bond to said Ellen C. Johnson in such sum as you shall judge
reasonable, with at least two sureties, having sufficient within your county,
and wilh condition to appear at our said court, to prosecute her replevin
against said Ellen C. Johnson, and to have her body there ready to be deliv-
ered, if thereto ordered by said court, and pay all such damages and costs as
shiall be then and there awarded against her. Then, and not otherwise, are
you to deliver her. And if said Clarietta is by you delivered at any day be-
fore the sitting of our court, you are to summon said Ellen C. Johnson, by
serving her with an attested copy of this writ, that she may appear at our
said court to answer to said Clarietta Johnson.

Witness ALBERT MAsoN, Esquire, at Cambridge, the seventh day of
May, in Lhe year of our Lord one thousand eight hundred and ninety-one.

Taro. C. Hurp, Cerk.

RETURN.
Middlesex, 88.: May 14th, 1891,
By virtue of this writ, T this day took from the within-named Clarietta
Johnson a bond to the within-named Ellen C. Jolingon in the sum of one
thousand dollars, with two sureties having sufficient within said county, with
the condition within directed, which bond I herewith return. I then replev-
ied and delivered the within-named Clarietta, and on the fGifteenth day of said
May I summoned the said Ellen C. Johnson to appear at court, as within di-
rected, by giving her in hand a true and attested copy of this writ.
Hexry G. Cusmine, Sheriff.

BAIL-BOND.

Know all men by these presents, that we, Clarietta Johnson, as principal,
and James W. Bennett and Patrick Lynch, of Lowell. in the county of Mid-
dlesex, as sureties, are holden and stand firmly bound unto Ellen C. Johnson
in the sum of one thousand dollars, to the payment of which to the said Ellen
C. Johnson, or her executors, adininistrators, or assigns, we hereby jointly
and severally bind ourselves, our beirs, executors, and administrators. The
condition of this obligation is such that, whereas the above-bounden Clari-
etta Johnson, en the seventh day of May, sued out a writ of replevin, returna-
ble before the superior court to be holden at Cambridge within and for the
county of Middlesex, on the first Monday of June next. Now, if the above-
bounden Claristta Johnson shall prosecute said action of replevin to final judg-
ment, and shall pay such damagesand costs as the said Ellen C. Johnson shall
recover against her, and shall have lier body there to be redelivered in case
such shall be the final judgment, then this obligation shall be void; olherwise
it shall be and.remain in full force and virtue.

In witness whereof we hereunto set our hands and seals this seventh day
of May, A. D. 1891, CLARIETTA JOHNSON. [L. 8.

JaMEs W, BENNETT. L. 8.
PATRICK LYNCH. EL. 8.
May 14th, 1891. )
The above-named sureties are approved.
HENRY G. Cusuing, Sheriff,
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The prisoner now claims that her discharge from prison by the sher-
iff was authorized by law, and her rearrest illegal.

T havesaid thatthe prisoner sued out her replevin writ from the superior
court for the county of Middlesex. Thisexpression might do injustice to
the learned judges of that court by implying that the writ issued by some
express order of the court. Such, however, was not the case. An inspection
of the papers shows that the replevin writ was nothing more than a com-
mon writ of attachment, such as can be purchased as of right of the clerk
for five cents, but having on it the name of the chief justice, the seal of
the court, and the teste of the clerk, altered over into what is claimed to
be a writ of personal replevin, such as is authorized by the provisions of
chapter 185, §§ 40-55, of the Public Statutes of the state. No other
formality whatever preceded the delivery of the writ to the sheriff for
service. The prisoner now claims that a writ manufactured in this way
conferred authority on the sheriff to take out of prison and set at lib-
erty a convict sentenced by a United States court for an offense against
the United States. But by the very terms of the statute itself, the writ
does not extend to persons “in the custody of a public officer of the law
by force of a lawiul warrant or process, civil or criminal, issued by
competent authority,” (section 40;) and as the prisoner was held un-
der process issued by a court of the United States, exclusive jurisdic-
tion to determine as to the scope and validity of the process was
vested in the courts of the United States, and eould not be exercised by
the superior court. This is perfectly well settled by a long line of de-
cisions of the supreme court of the United States, and is a rule recog-
nized and acted upon by both state and federal courts everywhere.
Ableman v. Booth and U. 8. v. Booth, 21 How. 508; Turble’s Cuse, 13
Wall. 397; Covell v. Heyman, 111 U. 8. 176, 4 Sup. Ct. Rep. 355; Robb
v. Connolly, 111 U. S. 624, 4 Sup. Ct. Rep. 544; Ex parte Eoyoll, 117
U. 8. 241, 6 Sup. Ct. Rep. 734. All, therefore, that the superior court
could do when it was shown that the prisoner was held under the pro-
cess of the district court would be to remand her to prison. It could
have no authority whatever to discharge her. The process under which
she was held was perfectly valid until set aside or pronounced insuffi-
cient by a court of the United States. That there is a writ known to
the law of Massachusetts that can be sued out as of right, by which a con-
vict sentenced by a court of the United States can be taken out of prison
and set at liberty by a sheriff or a deputy-sheriff, taking bail at his discre-
tion for the prisoner’s appearance at court, is a proposition that is simply
absurd, and was never heard of until this case. The writ was an absolute
nullity, and conferred upon the sheriff no authority to set the prisoner at
liberty. The whole proceeding was an audacious abuse of the process of
the state court, and an outrage on the administration of justice in this
district. The rearrest of the prisoner and her recommitment to prison
after her escape, was a proper exercise of the authority of the district
court, and as far as the replevin writ is concerned the prisoner is lawfully
held in prison.
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The last point taken in behalf of the prisoner is one of much more se-
rious character. By Rev. St. § 5392, the punishment prescribed for
perjury is a fine of not more than $2,000 and imprisonment at hard la-
bor not more than five years, with incapacity to give testimony in the
courts of the United States. It was held by the supreme court in Ex
parte Karstendick, 93 U. 8. 396, that in cases where the statute makes
hard labor a part of the punishment, it is imperative upon the court to
include that in the sentence. See, also, In re Graham, 138 U. S. 461,
11 Sup. Ct. Rep. 363. Here hard labor was not made a part of the
sentence, though expressly required by the statute. Again, by Rev.
St. §§ 5541, 5542, in every case where any person convicted of any
offense against the United States is sentenced to imprisonment for a pe-
riod longer than one year, or to imprisonment and confinement at hard
labor, the court by which the sentence is passed may order the same to
be executed in any slate jail or penitentiary within the district or state
where such court is held; the use of which jail or penitentiary is allowed
by the legislature of the state for that purpose. Under these sections, it
was decided by the supreme court in In re Mills, 135 U. S. 263, 10 Sup.
Ct. Rep. 762, that where the statute prescribing the punishment does
not expressly require that the accused should be confined in a peniten-
tiary, a sentence to the penitentiary without hard labor for a period that
does not exceed one year is illegal. The statute of perjury does not ex-
pressly require that the imprisonment shall be in a penitentiary. The
reformatory prison for women at Sherborn is the state-prison for the
reformation and punishment of female offenders sentenced to hard labor
by the courts of the state and of the United States, and is undoubtedly
a state penitentiary within the meaning of sections 5541, 5542, Pub.
St. c. 215, § 15; Id. e. 221, § 43; St. 1887, ¢. 426. The sentence
here was without hard labor, and for six months only. In view of these
decisions of the supreme court, it is impossible to escape the conclusion
that the district court exceeded its authority in sentencing the prisoner
to the reformatory prison for six months only, without hard labor, and
that she is entitled to be discharged from imprisonment under the sen-
tence.

It was suggested at the hearing by the district attorney that, if the
court should come to the conclusion that the sentence was erroneous, the
prisoner might be held for a new sentence in the district court. But it
was decided by the supreme court in Ex parte Lange, 18 Wall. 163, that
an erroneous sentence, after it has been partly executed, cannot be re-
vised by the court and a new sentence imposed, even at the same term
of the court.

An order is to be entered discharging the prisoner.

v.46r.no.6—31
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" Ex parte MARTIN.

e

(Distriiet Court, D. Alaska. September 8, 1890.) .

J'Us'rtcrs’ COURTS—ASEATLT AND BATTERY~JURISDICTION.

By Justices’ Code Or. ¢. 1, § 2, subd. 2, jurisdiction is given to a Justlce s court of
assaults and battery not, chargcd to have been committed with intent to commit a
felony, orin the courseof'a riot, or with a dangerous weapon, or upon a public officer
in the discharge of his duties. The pumshment for such an assault under Crim.
Code, § 537, is imprisonment in the county jail not less than three months nor more
than one year, or by a fine hot less than $a nor more than $300. But by the above
act conferring jurisdiction on justices it is provided that a punishment may be im-
posed by fine of not less than $5 nor more than $30. Held that, though the circuit
court and the justice have coneurrent jurisdiction of the offense tho former can-
not impose a fine of less than $50, nor the latter a fine of more than $50, nor a sen-
tence of imprisonment.

"On Huabeas Corpus.
Delaney & Gamel, for petitioner.

BueBeg, J. The return of the marshal to the writ of Anbeas corpus is-
sued herein Aungust 21, 1890, by Hon. W. R. Hoyt, United States com-
missioner for Alaska, residing at Juneau, states that he had not on Sep-
tember 1st, the date of the return, nor had he since the said 21st day of
August, the said Al. Martin in his custody or power, or under his re-
straint, but it represents that on the 16th day of August, one Frank H.
Poindexter, then a duly-qualified and acting justice of the peace within
and for the district and territory of Alaska, delivered the commitment
herein and the petitioner to a deputy United States marshal; that under
and by virtue of, and in obedience to the command of, such commit-
ment, petitioner was held in custody until the 21st day of August; that
while at Junean, awaiting a steamer for transportation to Sitka, the writ
herein was issued. by the commissioner on a petition filed before him;
that at the time of issuing such writ the commissioner ordered that said
Al. Martin give bond in the penal sum of $200, with sufficient surety,
for his appearance at the time and place and in the manner mentioned
in the writ; that on last-named day petitioner executed a bond before
said commissioner as required, and that thereupon petitioner was re-
leased from custody and had not since been in the custody or power or
under the restraint of the marshal or his deputies. Annexed to and
made part of the return are the writ; the order admitting to bail, the
bail-bond, and the commitment, which latter is as follows:

“Ix JustioE CoURT AT CHILCAT, ALASKA, AUaust 16, 1890,
“To Orville T. Porter, U. 8. Marshal, District of Alaska, or his Deputy.
“UNITED STATES v8. AL. MARTIN.

“The above-nameéd Al. Martin having this day been brought before me
upon a charge of assault and battery committed upon the person of Flora, (an
Indian woman,)at Chileat, Alaska, on the 16th day of August, A. D. 1890,
and the said Al. Martin having pleaded guilly to the charge, and he having
been sentenced by me to three months’ imprisonment in the district jail at
Sitka, you are hereby commanded to take charge of said prisoner, Al. Mar-
tin, and keep him in custody until the expiration of said sentence.

“FraNk H. POINDEXTER,
“Justice of the Peace.”



