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importation, and is also charged with having made false representation
respecting the character of the merchandise, a false entry of it, as hair,
instead of wool. It is for you to judge, in view of the testimony and .
the comments of counsel, whether or not the government’s case is sus-
tained. Unless it is proved, fully and clearly, your verdict must be
for the defendant. His goodsshould not be forfeited unless you are satis-
fied that he is guilty of the fraudulent conduct charged against him. Ifthe
evidence, on the other hand, satisfies you that he is guilty of intention-
ally making misrepresentations, as charged, then you should sustain the
claim of the government, by a verdict in its favor. The case is im-
portant, as all such cases are. It is important that the revenue laws of
the government be sustained. It isequally important to the defendant.
It involvesa large amount of property, and also involves character., The
plaintiff’s points I cannot aflirm; what I have said I regard as a suffi-
cient answer to them.

Haynes v. BREwsTER, Collector.

(Dtstrict Court, W. D. Texas, Sun Antonio Division. May 4, 1891.)

CusToMs DUTIES—ACTION TO RECOVER.

The right of action to recover duties and charges illegally exacted (Rev. St. U.
S. §3011) is purely statutory. Id. §§ 2931, 2932, require the importer, as a condition
precedent to the maintenance of suit, to duly file his protest upon each entry, and
seasonably prosecute his appeal from the decision of the collector to the secretary
of the treasury. Held, that a stipulation made between the importer and deputy-
collector, after due protest and appeal in the case of one entry, that the duties and
charges in succeeding entries should be controlled by the decision of the secretary
therein, is not a substantial compliance with the requirements of the statute, and
‘the importer could not maintain suit after a decision in his favor by the secretary,
and a refusal of the collector to abide by the stipulation.

At Law.
Duval West, for plaintiff,
A. J. Evans, Dist. Atty., for defendant.

Maxey, J. Suit is brought by the plaintiff against the collector of
customs to recover the sum of $582.95, which, it is alleged, was unlaw-
fully exacted by the collector as weigher’s fees on certain importations
of bars of lead and copper ore entered by the plaintiff at the port of La-
redo at the several dates named in the petition during the months of
January and February, 1890. Upon the argument it was admitted by
the plaintiff’s attorney that the item of $24.15, of date February 15th,
was refunded by the collector priorto the submission of the cause. The
.other items of the account embrace weigher’s fees on six entries, extend-
ing from the 8th to the 30th of January; and for these fees, aggregating
$558.80, recovery is now sought by the plaintiff. It appears from the
allegations of the petition that the lead and copper ore were entered at
the Laredo port for warehousing and transportation to Galveston, whence
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they were to be finally exported; that the weigher's fees demanded were
illegal; thatthey were paid in order to obtain possession of the property;
and that protest was duly filed by the plaintiff with the collector “upon
each and every entry,” specifying the grounds of his objection to the fees
demanded.

Although it is disclosed by the petition that a distinct protest as to
each entry was filed with the collector, there was a failure on the part
of the plaintiff to actually take an appeal to the secretary of the treasury,
in accordance with the strict letter of the statute. Butit is alleged that by
virtue of an agreement entered into between the plaintiff and the deputy-
collector touching a prior importation, on the 81st December, 1889, the
former has brought himself substantially within the terms of the law,
and that in pursuance of such agreement it should be ruled by the court
that an appeal was actually prosecuted from the decision of the collector
as to each of the January importations. In reference {o the entry of
December 31, 1889, of 641 bars of lead, it is shown by the petition
that a weigher’s fee of $18.60 was exacted by the collector, and paid un-
der protest by the plaintiff; that the latter seasonably appealed to the
secretary of the treasury, who sustained the appeal, and ordered the
amount to be refunded. The agreement relied upon by the plaintiff,
and the reason by him assigned for his failure to prosecute an appeal
from the decision of the collector as to each of the January entries, are
inserted in the language of the pleader:

“Further alleging, your petitioner shows that at the time of the filing of
the protest and taking the appeal in regard to this entry, made December 31,
1889, it was agreed and fully understood between your petitioner and the dep-
uty collector of customs, who was acting for and by authority of the defend-
ant herein, that said appeal was to apply to and cover all such collections or
charges of weigher’s fees that might arise or should be made against or col-
lected from your petitioner at the Laredo port, until a decision of the appeal
should be received from or made by the treasury department at Washington;
that said appeal was passed upon, and sustained, on February 27, 1890; that
then petitioner applied for the amount he had paid for weigher’s fees, as
shown by the table hereinbefore mentioned, viz., $582.95, same being the
amount of weigher’s fees exacted from petitioner pending said appeal, from
December 31, 1889, to February, 27, 1890, which amount it was agreed and
understood between the deputy-collector and plaintiff would be refunded to
your petitioner in case the appeal was well taken. On account of which
agreement and understanding, your petitioner says he did not effect his appeal
in each special case, considering that such agreement and understanding was,
in effect, an appeal in each separate overcharge as set out; but said amount
the defendant refused and failed to refund to your petitioner. Your peti-
tioner further shows that he then made application to the secretary of the
treasury, as shown by his letter of March, 1890, attached hereto, marked ¢ Ex-
hibit B,” and prayed to be made a part of this petition, asking that he be al-
lowed the amount of overcharges, which were unlawful and unjust; that the
same was refused on the ground that your petitioner had not appealed in each
case, though the department admitted tbat said charges were unauthorized
and illegal. All of which appears fromn department letter before mentioned,
and attached hereto, marked ¢ Exhibit A,’ and as is also shown by letter from
department to your petitioner dated March 27, 1890, which is hereto aftached,
marked ¢ Exbhibit C,’ and prayed to be made a part of this petition. Your pe-
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titioner avers and shows that, by virtue of said understanding and agreement,
lLie did make his appeal against the exactions of weigher’s fees in each sepa-
rate case, and that it was expressly understood by the deputy-collector, acting
for this defendant, that such appeal, while pending, was to apply to all sub-
sequent cases of like import.”

Exhibits A and C, referred to in the petition, are letters addressed by
the acting secretary of the treasury to the collector of customs and the
plaintiff, respectively. In the former the secretary writes:

“In view of the provisions of section 2932 of the Revised Statutes, your de-
cision as to the exaction of weigher’s fees on the six importations specified
above is final and conclusive against all persons interested therein, no appeals
having been actually taken from said decision. The department, therefore,
declines to take any action on the said six protests, and the same are herewith
returned.”

The latter embodies the conclusion of the secretary in the following
language: '

“I have to state that the decision of the collector of customs specified in
sections 2931 and 2932, Revised Statutes, is the classification of the goods and
ascertainment and liquidation of the duties, and the collection of fees, charges,
etec., on each importation; and, unless protest and appeal are duly filed for
each entry, such decision is final and conclusive, under said sections. Your
application is therefore denied, inasmuch as you failed to appeal from the ex-
action of fees on the six entries covered by your protests,”

The district attorney, in behalf of the defendant, demurs to the peti-
tion on the ground that the plaintiff failed to prosecute an appeal from
the decision of the collector. The legal conclusion asserted by the plain-
tiff in his petition, that the agreement and understanding between him-
self and the deputy-collector of customs dispensed with the necessity of
an appeal in each case from the decision of the collector, interposes no
obstacle to the determination of the questions involved in the controversy,
ondemurrer. “Matters of fact well pleaded are admitted by a demurrer,
but it is equally well settled that mere conclusions of law are not ad-
mitted by such a proceeding.” U. 8. v. Ames, 99 U. 8. 45. As the de-
murrer admits the exaction of weigher’s fees to have been made without
Jawful authority, it becomes unnecessary to inquire into the legality of
the charges demanded. The controlling question in the case, and the
one to which the argument was confined, is this: Was it necessary for
the plaintiff, in order to maintain his suit, to take an appeal in each
case to the secretary of the treasury from the decision of the collector de-
manding a weigher’s fee upon the several importations? It is insisted
by the plaintiff that, in view of his agreement with the deputy-collector,
he is not debarred from bringing suit by the provisions of sections 2931
and 2932 of the Revised Statutes. It is the present established doctrine
of the courts that suits brought by an importer against the collector of
customs for the recovery of duties or dutiable charges illegally exacted are
founded upon and regulated by express statutory provisions. From an
examination of the adjudicated cases, it appears that under some of the
earlier statutes a common-law action was maintainable.  Elliott v. Swart-
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wout, 10 Pet. 137. “This common-law right of action to recover back
money illegally exacted by a collector of customs as duties upon im-
ported merchandise rested,” as declared by the supreme court, “upon
the implied promise of the collector to refund money which he had re-
ceived as the agent of the government, but which the law had not au-
thorized him to exact.” Arnson v. Murphy, 109 U. 8. 240, 3 Sup. Ct.
Rep. 184. “To correct the public inconveniences resulting from the:
state of legislation existing prior to 1839, the act of March 3, 1839, was
passed, the 'egal effect of which, as construed by the court in Cury v.
‘Curtis, 3 How. 236, was to take from the claimant all right of action:
against the collector, by removing the grounds on which the implied
promise rested.” Arnson v. Murphy, supra. In the case last cited it is
further said by the court that—

“Congress, being in session at the time that decision was announced, [Cary
v. Curtis,] passed the explanatory act of February 26, 1845, which, by legis-
lative construction of the act of 1839, restored to the claimant his right of ac-
tion against the collector, but required the protest to be made in writing at
the time of payment of the duties alleged to have been illegally exacted, and
took from the secretary of the treasury the authority to refund conferred by
the act of 1839. This act of 1845 was in force, as was decided in Barney v.
Watson, 92 U. 8. 449, until repealed by implication by the act of June 30, 1864.”

See, also, Curtis v. Fiedler, 2 Black, 461; Davies v. Miller, 130 U. 8.
284, 9 Sup. Ct. Rep. 560; Davies v. Arthur, 96 U. 8. 148,

The court further says that the provision of the act of 1845, which
construed the act of 1839 so as to restore to the claimant a right of action,
now appears as section 3011 of the Revised Statutes. and proceeds:

“From this review of the legislation and jndicial history of the subject, it
is apparent that the common-law action is recognized as appropriate by the de-
cision in Elliott v. Swartwout, 10 Pet, 137, hus been converted into an action
based entirely on a different principle,—that of a statutory liability, instead
of an implied promise, which, if not originated by the act of congress, yet is
regulated, as to all its incidents, by express statutory provisions; and among
them are the conditions which fix the time when the suit may begin, and pre-
scribe the period =t the end of which the right to sue shall cease. Congress
having undertaken to regulale the whole subject, its legislation is necessarily
exclusive,”

Arnson v, Murphy, 109 U. 8. 243, 3 Sup. Ct. Rep. 188; Porier v.
Beord, 124 U. 8. 433, 8 Sup. Ct. Rep. 554; drnson v. Muwrphy, 115 U.
S. 579, 6 Sup. Ct. Rep. 185; Nichols v. U. 8., 7 Wall. 126.

The action being one which must be regulated, as to all its incidents,
by express statutory provisions, the gquestion recurs, has the plaintiff so
far complied with those provisions as to authorize him to maintain his
suit? It is provided by section 2932 of the Revised Statutes that the
decision of the collector of customs as to all fees, charges, ete.,—

“Shall be final and conclusive against all persons interested in such fees,.
charges, or exactions, unless the like notice that an appeal will be taken from
such decision to the secretary of the treasury shall be given within ten days
from the making of such decision, and unless such appeal shall actually be
taken within thirty days from the making of sunch decision; and the decision
of thesecretary of the treasury shall be final and conclusive upon the matter
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‘80 appealed, unless suit shall be brought for the recovery of such fees, charges,
or exactions within the period as provided for in the preceding section in re-
gard to duties.”

The words, “unless the like notice that an appeal will be taken,” etc.,
appearing in section 2982, refer to the requirements of notice contained
in the preceding section of the Revmed Statutes, (2931.) If is there
provided that—

“0On the entry of any veéssel or of any merchandise, the decision of the col-
lector of customs at the port of importation and entry as to the rate and amount
-of duties to be paid on the tonnage of such vessel or onsnch merchandise, and
the dutiable costs and charges thereon, shall be final -and: conclusive against
all persons interested therem, unless the owner, master, commander, or con-
‘signee of such vessel. * * * or the owner, importer, consignee, or agent
-of the merchandise, in case of duties levied on merchandise, or the costs and
charges thereon, shall, within ten days after the ascertainment and liquida-
tion of the duties by the proper officers of the customns, * * * givenotice
in writing to the collector on each entry, if dissatisfied with his decision, set-
ting forth therein distinctly and specifically the grounds of his objection thereto,
-and shall, within thirty days after the date of such ascertainment and ligui-
-dation, appeal therefrom to the secretary of the treasury.”

It is not deemed material to consider that clause of section 2931 im-
posing a limitation as to the time within which suit must be brought.
The question involved is whether suit is maintainable at all, where the
party has failed to appeal from each decision of the collector of customs
within the time prescribed by the statute. Itisevidentthat protest and
appeal are required by both sections; and the “like notice of appeal,”
prescribed by section 2932, demands that the steps necessary to enable
the party to avail himself of the right to recover, conferred by the stat-
ute, (section 3011,) should be taken conformably to the requirements
of section 2931. If, therefore, protest and appeal be enjoined as to
“each entry” by the last-named section, they are also required as to each
by section 2932. In the absence of protest and appeal, the decision of
the collector under sections 2931 and 2932, which are substantially sec-
tions 14 and 15 of the act of 1864, is final and conclusive as to all par-
ties interested, and by section 3011 no recovery can be had by suit un- .
less such protest and appeal are taken. Whether, therefore, the rights
of the plaintiff be tested by sections 2931 and 2932 alone, or by those in
conjunction with section 3011, (U. 8. v. Schlesinger, 120 U. 8. 113, 7
Sup. Ct. Rep. 442; Arnson v. Murphy, 115 U. 8. 584, 585, 6 Sup. Ct.
Rep. 185,) the like result must follow; that is, the inevitable failure to
maintain his suit, if he had failed to protest against the exactions of the
collector, and prosecute his appeal in terms of the law. But it was con-
tended by the plaintiff, upon the argument, that, having filed a protest
and taken an appeal as to the December importation, the appeal then
taken, considered in connection with the verbal agreement had with the
deputy-collector set forth in the petition, should be construed into a
continuing appeal, applicable to future like entries, in analogy to the
principle of prospective protests, at one time recognized by the courts.
It is true that, under the statutes in force prior to the act of 1864, pro-
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spective protests received judicial sanction. Marviott v. Brune, 9 How.
619; Herman v. Schell, 18 Fed. Rep. 891; Fauche v. Schell, 33 Fed. Rep.
336; Bodart v. Schell, Id. 825. But it has been expressly held that they
have no place under the last-named act. Upon this point the supreme
court, citing Ullman v. Murphy, 11 Blatchf. 354, uses this language:

“The act of 1864, by requiring the notice of dissatisfaction to be given on
each entry, necessarily prevents such a notice as to any goods from being
given before the entry thereof, and precludes a prospective protest, eovering
future entries or importations.” Davics v. Miéller, 130 U. 8. 288, 9 Sup. Ct.
Rep. 560.

Under sections 2931 and 2932, notice of dissatisfaction must therefore
be given on each entry; and it is equally clear that a distinct appeal is
required in each case to the secretary. Arnson v. Murphy, supra, appears
conclusive of the question which this suit involves. The court, speak-
ing through Mr. Justice BLATCHFORD, says:

“The statute makes the decision of the collector final and conclusive as to
the rate and amount of duties, unless there is a specific protest made to the
collector within ten days after the liquidation, and an appeal taken to the
secretary of the treasury within thirty days atter the liquidation. * * *
‘We are of opinion that it is incumbent upon the importer to show, in order to
recover, that he has fully complied with the statutory conditions which at-
tach to the statutory action provided for. He must show not only due pro-
test and appeal, but also a decision on the appeal. * * % But the statute
sets out with declaring that the decision of the collector shall be final and con-
clusive against all persons interested, unless certain things are done. The
mere exaction of the duties is necessarily the decision of the collector; and,
on this being shown in any suit, it stands as conclusive till the plaintift
shows the proper steps to avoid it, These steps include not only protest and
appeal, but the bringing of a suit within the time prescribed. They are all
successively grouped together in one section, not only in section 14 of the act
of 1864, but in section 2931 of the Revised Statuies; and the ¢suit ’spoken of
in those sections js the ‘action’ given in Rev, St. § 3011.” 115 U. 8. 583,
585, 6 Sup. Ct. Rep. 185; Wedemeyer v. Lancaster, 30 Fed. Rep. 671.

From an examination of the statutes and authorities bearing upon
the question in hand, the court is of the opinion that sections 29u1 and
- 2932 of the Revised Statutes require the importer, as a condition pre-
cedent to the maintenance of suit, to duly file his protest upon each
sntry, and seasonably prosecute his appeal from the decision of the col-
lector in each case to the secretary of the treasury. That a protest as to
each of the January importations was filed by the plaintiff in this case is
admitted by the demurrer; but it is apparent from the allegations of the
petition that such protests were not followed by appeals, unless the al-
leged agreement of the deputy-collector can be held to supersede and
annul the express requirements of law. The suggestion that statutes
may be thus abrogated is without merit, and entitled to but little con-
sideration. If the treasury department, which is invested with enlarged
powers by the customs laws in the formulation of rules and regulations,
cannot by a regulation repeal a statute, (Merritt v. Cameron, 11 Sup, Ct,
Rep. 178,) it will not be seriously contended that subordinate officials
of that department are clothed with authority to annul laws. The plain-
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\iff, having failed to prosecute an appeal from the decision of the col-
lector to the secretary of the treasury, has not placed himself in a posi-
tion to maintain his suit. It is proper to add that the present suit is
not affected by the repeal of sections 2931, 2932, and 3011 by the re-
cent act of congress, (St U. 8., 1st Sess. 51st Cong. p. 142, § 29.) The
demurrer will be sustained, and it is so ordered.

In re JoHNSON.

(Ctreuit Court, D. Massachusetts. June 8, 1891.)

1. INDICTMENT—RES ADJUDICATA—HABEAS CORPUS.

Where a prisoner has been sentenced by the district court having jurisdiction,
after the sufficiency of the indictment has been questioned by motion in arrest of
judgment, the sufficiency of the indictment cannot be again questioned upon peti-
tion for the prisoner’s release on habeas corpus.

2. JURISDICTION—STATE AND FEDRRAL COURTS.

‘When a prisoner confined under sentence of a federal court is released by virtue
of a writ issued out of a state court, he may be rearrested on order of the federal
court, since the state court had no authority to release him.

3. CRiMiNAL LAaw—SENTENCE—HABEAS CORPUS. i
A prisoner sentenced to simple imprisonment for an offense of which the punish-
ment is imprisonment at hard labor may be released on habeas corpus.
Habeas Corpus.
Benjamin F. Butler, for petitioner.
Frank D. Allen, U. 8. Dist. Atty.

Nerson, J.  This case was a writ of habeas corpus directed to the war-
den of the reformatory prison for women at Sherborn, to bring before
the court the body of Clarietta Johnson, alleged to be illegally restrained
of her liberty in that prison. At the hearing in this court a record of
the district court of the United States for this district was produced,
from which it appeared that the prisoner was convicted in that court
upon an indictment charging her with the crime of perjury, committed
in violation of the laws of the United States, and was, upon her convic-
tion, sentenced by the court to pay a fine of $10, and to be imprisoned
for the term of six months in the reformatory prison for women at Sher-
born, and to stand committed until said sentence be performed ; and that,
in pursuance of the sentence, a warrant of commitment issued in the
usual form, upon which she was taken to the prison by the marshal,
and delivered into the custody of the warden. The prisoner now asserts
that her present imprisonment under this sentence is illegal. The pris-
oner was tried and sentenced in the district court by Judge CarpenTER
holding the court by assignment of the circuit judge, and in accord-
ance with the practice and usage of this court, a proceeding of this nat-
ure, in which the validity of a sentence pronounced by Judge CARPEN-
TER is called in question, would ordinarily be heard by him, either
alone or with another judge sitting at hisrequest. Tt is, therefore, proper
to state that it is only after conferring with Judge CarpENTER, and upon
his expressing a preference that this case should be heard by me, that I
have consented to hear the case at all. It should be also added that



