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not be made to pay beyond the usual commissions for traveling and liv-
ing expenses of the assignee. If these were residents of the state ofSouth
Carolina, they could not charge the assigned estate for their household
expenses and for railroad or car fares in going to and from their homes
and their offices. So, being residents of New York, they cannot charge
the assigned estate for the expense of going to and returning from the
town in which the business of the estate was transacted. Any special
expense attending the business of theastate, looking after its property,
and collecting or securing its assets, would be a proper charge. It is
impossible to llscertain from the accounts filed what, upon these princi-
ples, must or must not be charged against the assigned estate.
Notwithstanding that the assignee and the agent of creditors were mem-

bers of the firm of Williams, Black & Williams, and so creditors of the
estate, they are entitled to commissions on so much money as was paid
to that firm from the mortgaged realty. In South Carolina an executor
who is debtor of the estate is allowed commissions upon notes due by
him to the testator, and paid by operation of law. Griffin v. Bonham,
9 Rich. Eq. 71. An administrator who purchased property of the es-
tate at his own sale was allowed commissions for receiving the money
fi'om himself. Vance v. Gary, Rice, Eq. 2. An administrator who be-
came the guardian of a distributee was allowed commissions as adminis-
trator for paying to himself as guardian, and for receiving as guardian
from himself as administrator. Ex parte Witherspoon, 3 Rich. Eq. 13.
The money was received by the assignee and agent in a fiduciary capac-
ity, and paid to their firm as creditors. There is no law requiring the
assignee and agent of creditors to invest funds in their hands. They are
not liable for interf'st on balances in their hands. But where it appears
that they have used the trust moneys or treated them as their own, like
all other trustees, they must account for interest. In this account they
charge themselves with interest. This is an admission that they have
used the funds in hand. As we are governed by the law of South Caro-
lina in this regard, they must account for interest at the rate of 7 per
cent., and not at 6 per cent. Let the case be recommitted, and the ac-
counts stated l in accordance with this opinion.

HALTERN 'IJ. EMMONS et al.

(District Gonrt, D. Alaska. April 12, 1890.)

UNGRANTED LANDS IN ACTION.
The treaty of cession of Al,aska March 80,1867, included all ungranted lots in Sitka,

hut it did not include private dwellings, warehouses, ice-houses, etc., which were
left suhject to the control of their owners. Held that, where there was an un-
granted lot on which there was an ice-house at the time of the transfer, the owner-
ship of Which, as well as the possession of the lot, subsequently passed to the plain-
tiff, he acqUired thereby such a legal estate in the premises as would enable him,
under the laws of Oregon, to maintain a possessory action therefor.



HAl,TERN V. EMlIfONS.

At Law.
Charles S. Johnson, Dist. Atty., for plaintiff.
A. Hew Gamel, for defendants.

BUGBEE, J., (charging jury.) This is an action brought by Theodore
Haltern against George T. Emmons and Otto Nelson, to recover the pos-
session of a certain lot of land lying within the town of Sitka; also for
damages for the unlawful withholding thereof. It is the duty of the
court to give you all necessary information as to the law; but you are
instructed that you are the exclusive judges of all questions of fact, no
matter what statement the court may make in regard to them. Never-
theless, the court's instructions as to law should control you. The ac-
tion is brought under the statutes of Oregon, applicable to this district,
which provide, in substance, that any person who has a legal estate in
real property, and a present right to the possession thereof, may recover
such possession, with damages for withholding the same, by an action at
law. Such action must be commenced against the person in the actual
possession of the property at the time, and was properly brought in this
case against the defendant Emmons and against the defendant Nelson, his
landlord, who is the person who was acting as the owner of the land. The
defendant Emmons has pleaded that he was only in possession as tenant
of the defendant Nelson. disclaiming any other interest in the premises
himself; and your verdict in this case will, in efIed, be for or against
the plaintiff, or for or against the defendant Nelson alone. If your ver-
dict be for the plaintiff, it should find that he is entitled to the posses-
sion of the property described in the complaint, and should find the
nature and duration of his estate, with damages for withholding the
property, up to the time of your verdict, exclusive of the use of perma-
nent improvements made by defendants. And if yon find that defend-
ant Nelson, or those under whom he claims, have made permanent im-
provements upon the property in good faith, holding under color of title
adversely to the claim of plaintiff, the value of such improvements at the
time of trial must be aIlowed by you as a set-off against such damages.
The nature and duration of the estate to be found by you must be such
nature and duration as were recognized by the treaty between Russia and
the United States, the articles of transfer, and subsequent acts of congress;
for further than this it will be impossible to go under existing circum-
stances. Of course, if you do not find any damages in faVOl' of the plain-
tiff, the value of improvements made by dej(mdant cuts no figure in the
case. If your verdict be for the defendant, it must find that the plain-
tiff is not entitled to the possession of the property described in the com-
plaint, or any part thereof. This is merely a possessory action, but, to
maintain it, plaintiff must have a legal interest in the property and a
preHent right of possession, which existed at the commencement of the
suit.
It is not necessary that plaintiff should show a perfect title, but he

mUHt recover on the strength of his own title, and not on the defects of
that of his ad versary. Plaintiff must have had a legal estate at the time
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()f the commencement of the action, as contradistinguished frqlll an eq-
uitable title; and, so far as anyone could have a legal estate other than
;an estate in fee-simple in Alaska, he must be considered to have had
:such, if the same could have been derived from his grantors and prede-
-cessbrs in interest. A legal title may be acquired by adverse possession
for sucb a length of time that the statute of limitations may be invoked
to sustain it; that is to say, undjsturb!3d possession may ripen into a legal
title, and as against one party a person may have a legal title, though as
agaiu13t the govemment it may not have been perfected. The title to
land in.·Aloska is in an anomalous position. With the exception of some
few titles in fee.simple, which were recognized by the treaty between
Russia :l1nd the United States, there is no such thing as private owner-
ship oOand in fee-simple in the territory. Plaintiff's legal interest, if
hl:l has any, was acquited in the following manner, and under the fol-
lowing circumstances: The land in dispnte is part of the territory ceded
by the imperial government of Russia to the United Stutes, pursnant to
the treaty ofMarch 30, 1867. That cession included all ungranted lots
of ground in Sitka, (and it is not claimed by either party that this land
has ever been granted by the Russian govemment to anyone,) but it did
not include private dwellings and warehouses, ice-houses, etc.; these
having been left subject to the control of their owners. This property is
claimed to have been occupied prior to and at the time of the cession by
plaintiff's grantors as an ice-honse, and, if you find such to be the faet,
the buildings so used were not transferred to this govemment by the
treaty, but such buildings remained subject to the control of their owners,
who retained also a possessory right to the land on which they were erected,
such possessory right being naturally essential to the enjoyment of their
property, but such owners had no title in fee to the land in dispute, it not
being one of the granted lots, as I have stated. When the actual transfer
of the territory was made, on October 26,1867, the commissioners of the
respective governments attached to their certificate or articles of transfer
certain inventories of public and private property in Sitka, embracing
that which was actually transferred as well as that which remained in
individual ownership. One of these inventories was marked "D," and
was designated: "Inventory of private property in the city of New Arch-
angel, (Sitka,) with the numbers and letters indicating the situation of
dwelling-houses, establishments, and lots of ground as marked on the
plan of the city attached to the protocol of transfer." There was also a
map, which has been offered in evidence here as the plan of the city re-
ferred to in the inventory. The inventory and map show that lot num-
bered 55 on the plan was described as an ice-house. This is the lot in
dispute in this action.
Plaintiff claims that prior to and at the time of the transfer the ice-

house was the property of J. Mora Moss and Charles Baun, their owner-
ship having been certified to, prior to the transfer, by the governor of
the Russian colonies in America; that Moss and Baun assigned their in-
terest therein to plaintiff, who took possession thereof and fenced in the
lot prior to 1885; that in 1887 one Clark, the defendant's grantor,
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wrongfully entered upon the lot, and in place of the ice-house, which
had been blown down, erected a house, which at the time of the com-
mencement of the action was occupied by the defendant Emmons. De-
fendant denies any transfer to Moss and Baun by the governor, the trans-
fer to plaintiff by Moss and Baun, and that the premises were ever listed
or marked as private property by the commissioners of the two govern-
ments, but admits the entry by Clark and his sale to defendant Nelson,
and claims that at the time of the execution of the treaty the premises
were occupied by and belonged to the Russian American Company, a
corporation existing under a charter from the Russian government, and
that under the provisions of that treaty all the rights, grants, privileges,
and franchises of said company within Alaska were extinguished, and
this property in question was transferred to the United States, and there-
upon became subject to entry and occupation as "unused and unoccupied"
domain of our government, (although no evidence has been offered as to
that,) and that as such "unused and unoccupied" land Clark rightfully
entered upon and took possession of it, and erected a dwelling-house
thereon.
If you should find that at the time of the cession the property in dis-

pute was in fact the ice-house on lot numbered 55 on the plan, that the
same was owned by said Moss and Baun, and that they, or either of
them, transterred their right to plaintiff, und that he has not parted
therewith, and that his possession was prior to that of defendant, then
it follows, as a matter of law, that plaintiff had such a legal estate in the
property as, under the statute, would entitle him to maintain the action,
and, unless defel1l1ant can show a better title and a present right of pos-
session, plaintiff is entitled to a verdict at your hands. The interest and
estate held by :Moss and Baun was held by them in common. It has
not been shown that plaintiff succeeded to the interest of Moss by any
regular conveyance, Moss having died, and the deed of his executrix and
executor being insufficient t,r) convey his interest. But a deed from Baun
to plaintiff has been put in evidence, the legal effect of which is to make
plaintiff a tenant in common with the heirs or devisees of the deceased,
and as such tenant in common plaintiff is entitled to maintain this suit
against the defendant; and if you find that plaintiff has so succeeded to
the title of Baun, then you may, if other circumstances permit, find a
verdict for plaintiff for the entire interest, notwithstanding the fact that
he is the owner of only an undivided interest in common, and that his
co-tenant is not joined.
Although defendant sets up in his answer that the premises in dispute

were at the time of the cession the property of a corporation, he does not
claim to have succeeded to its interest, and does not in fact set up, nor
has he attempted to prove, any legal estate whatever, but relies upon his
right to occupy and possess the land as" unused and unoccupied" domain
of the United States. In order to defeat the plaintiff, defendant must
show that his right to occupy and possess the land is superior to that of
plaintiff; that is, he must show that the premises were unused and un-
occupied public domain at the time he entered into possession. If they
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were used and occupied by plaintiff at that time, and the plaintiff was
an owner in common as successor to Baun, defendant's grantor, Clark, as
against the plaintiff, was a mere intruder, without any rights whatever,
and whatever buildings he erected were erected at his own risk, and your
verdict must be for plaintiff.
As I have stated, under the existing laws neither plaintiff nor defend.

ant can claim a fee-simple title to the land in controversy. The treaty
and acts of cession recognized absolute title only to the building which
was on the land, the right to possession of which is in dispute here. But
that right to possession was distinctly affirmed by the"Organic Act,"
passed May 17, 1884, which said" that the Indians or other persons
in said district shall not be disturbed in the possession of any lands act-
ually in their use or occupation, or now claimed by them, but the terms
under which said persons may acquire title to such lands is reserved for
future legislation by congress."
If plaintiff or his grantor, Baun, at the time of the passage of the or·

ganic act, was actually in the use or occupation of the land in disjJute,
or claimed it, whether in their own right or as tenants in common, the
government could not disturb him, and he and his tenu.nt in common
were and are, unless they abandoned all claim, the only persons who could
obtain title by future legislation, and, as against the defendant, he or his
co-tenant or both have the only legal estate in the property which is recog-
nized by the organic act, so far as there can be any legal estate. If you
should find for plaintiff, it is your duty to consider and admeasure what,
if any, damages he has sustained by reason of the wrongful occupation
by the defendant of the premises; but against these you may offset, so
far as it may be, the value of the improvements put on the premises, if
you believe such improvements were made in good faith. The fact that
defendant's grantor was a lawyer, and advised defendant that his title
was good. has nothing to do with your verdict, except in so far as it may
show defendant's good faith in the matter.

VAN HOOREBEKE V. UNITED STATES.

(District Court, S. D. Illinois. January Term, 1891.)

1. DISTRICT ATTORNEYS-COUNSEL FEES.
Under Rev. St. U. S. § 824, which provides that "when an indictment for crime

is tried before a jury, and a conviction is had, the district attorney may be allowed
a counsel fee in proportion to the importance and difficulty of the case, not exceed-
ing $30," the accounting officers of tne treasury department have no power to re-
duce or disallow such counsel fees when they have been allowed by the district
court in which the trials were had.

2. SAME-JURY TRIAL.
Under Rev. St. U. S. § 824, cJ. 1, which allows a district attorney in a trial before

a jury a fee of $20, the fact that the jury disagreed does not deprive the district at-
torney of his right to such fee.

B. SAME-MILEAGE.
Where a district attorney goes from a place where he is engaged at the district

court to a place whitner he is officially called..to appear before a commissioner, he


