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The case comes up to be heard on the rule, the return thereto, and
the report of the master. It is ordered and adjudged that the respond-
ent is a creditor of the Charleston, Cincinnati & Chicago Railroad Com-
pany in the sum of $2,521.12, and that he has the right to receive from
the clerk, and to retain in his possession, the 144 deeds conveying a
right of way to said company. That he also has the right to retain in
his possession the title-deeds to the depot sites of Kershaw, Westville,
and Pleasant Hill; no opinion or decree, however, being now made as
to the construction of or effect of said deeds. It is further ordered that
the rule be discharged.

ATMORE ef al. v. WALKER ef al.?
(Circuit Court, D. Delaware. May 8, 1891.)

1. WirLs—CONSTRUCTION—VESTING OF ESTATE.

A testator gave the interest of $5,000 to his wife for life, and after hier death the
fund to be divided between his two step-daughters, providing that, in case of the
death of either or both step-daughters within 10 years from the date of his will, his
son was to have the use of said $5,000 by paying the interest to the children of de-
ceased step-danghter or step-daughters, and, if said step-daughters “should die be-
fore the expiration of the above mentioned 10 years, at the expiration of the above
mentioned 10 years, in case either or both of the” step-daughters “die, the money
shall be divided ” among their children. Held, while the collocation of words used
by the testator in unnecessarily repeating the conditions attached to the payment
of the $5,000 might jmport a contingent remainder, yet, as the general scheme of
the will showed an intention that the testator’s widow and her daughters were to
have successively the use of the $5,000, and that the principal sum should be di-
vided equally between said daughters’ children ultimately, this condition in the
will attaches to the time of payment of the legacy only, and it vested instanter in
the children of the step-daughters, the time of payment being postponed.

2. SAME—LEGACIES CHARGED ON THE LAND.

A testatordevised two legacies, which vested instanter, but were payable in the
future, and a residuary devise “of all his estate, real and personal, * * * after
the above” legacies “are paid, or secured to be paid.” Held, as there had been no
express trustto pay the legacies, and asa general residuary disposition of the estate
was made, the legacies will be a charge on the land.

3. EXECUTORS—SUFFICIERCY OF BOND.

Where legacies are “to be paid or secured to be paid, ”and the time of payment is
uncertain, and may not be for many years, the executor’s statutory bond, which is
limited to six years, is not a proper security.

Bill in equity by Jane Atmore, administratrix, and the heirs at law
of Ann Jones, deceased, a legatee under the will of Joseph Dean, against
John H. Walker, administrator d. b. n. ¢. t. a. of Joseph Dean, de-
ceased, and the heirs at law of Joseph Dean, and creditors of his estate,
to determine whether said legacy was vested or contingent, and, if vested,
whether or not a charge upon the real estate owned by Joseph Dean at
the time of his death. Joseph Dean, by his will, dated January 6,
1860, directed, inter alia, as follows: First. That all his debts and fu-
neral expenses shall be paid as soon after decease as possible.  Secondly.
That his wife—

1Reported by Mark Wilks Collet, Esq., of the Philadelphia bar.
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“Shall receive the interest five thousand dollars during her life-time, in lieu
of her dower at common law, if she shall so elect. * * * On the death
of my beloved wife, the interest of said five thousand dollars to be paid to her
daughters, Elizabeth Scarborough and Ann Jones, in equal parts during their
lives. In case of the death of either or both of the aforesaid Elizabeth Scar-
borough and Ann Jones before ten years from the date of this will, my son,
William Dean, is to have the use of the said five thousand dollars, by paying
the interest to the children of the said Elizabeth Scarborough and Ann Jones.
After the death of Elizabeth Searborough and Ann Jones, if they should die
before the expiration of the above mentioned ten years, at the expiration of
the above mentioned ten years, in case either or both the aforesaid Elizabeth
Scarborough and Ann Jones should have died, the money shall be divided
in two equal parts, and be divided between their children equally. * * *
Thirdly. 1 do give and bequeath to my son, William Dean, after all my debts,
funeral expenses, and the above mentioned five thousand dollars are paid, or
secured to be paid, the residue of my estate, real and personal, of all and
every description, of which I may die seised or possessed.”

Ann Jones died more than 10 years after the death of Joseph Dean.

H. Gordon McCouch and James H. Hoffecker, Jr., for complainants.

Benj. Nields and E. G. Bradford, for respondents.

Wargs, J. The questions raised by the Lill and answer are whether
the legacy bequeathed to the children of Ann Jones is vested or contin-
gent, and, if vested, whethér it is or not a charge upon the real estate
owned by the testator at the time of his death. It is claimed by the de-
fendant that the legacy to the children of Elizabeth Scarborough and
Ann Jones is made contingent upon the death of one or both of their
mothers within 10 years from the date of the will; and that, as both Eliz-
abeth and Ann survived the 10-year limit, the contingency on which the
payment of the legacy to their children depended never happened; that
Wiliiam Dean was to retain the use of the principal ($5,000) until the end
of 10 years from the date of the will, and then, provided that Elizabeth or
Ann should be dead, to divide that sum among their children; but that,
if neither Klizabeth nor Ann should be dead at that time, no division of
the fund could be made then, nor at any time thereafter, for the reason
that the will is silent as to how a division shall be made under such cir-
cumstances. In construing wills of this class, two rules are to be ob-
served: [First, aremainder will not be construed to be contingent merely
from the inaccurate and inartificial use of expressions importing contin-
gencey, if the substance and effect of the limitations afford ground for con-
cluding that they were not used with a view to suspend the vesting; sec-
ond, that a legacy will be construed to be contingent, if clearly so ex-
pressed, however absurd and inconvenient such a construction may be,
and however inconsistent with what may be conjectured was. the testa-
tor’s intention. 2 Pow. Dev. 224. To these may be added a third
rule, that, where the question is whether a legacy is vested or contin-
gent, the burden of proof is upon those who claim the latter construc-
tion, and a remainder will not be construed as contingent when it can
be construed, consistently with the testator’s intention, to be vested.
Dingley v. Dingley, 5 Mass. 535. It is also a canon of construction that



ATMORE v. WALKER. . 431
words and limitations may be transposed, supplied, or rejected where war-
ranted by the immediate context or the general scheme of the will. In-
terpreting the will of Joseph Dean according to these rules, what is the
meaning of the instrument? He begins by directing the interest of
$5,000 to be paid to his wife annually during her life, and on her death
the interest of the said sum is to be paid in equal parts to her two daugh-
ters, Elizabeth and Ann, during their lives, and, on the death of one or
both of the daughters, the principal sum is to be divided equally among
their children: provided, always, that William Dean, the testator’s son,
is to have the use of the principal until the end of 10 years from the
date of the will; he paying the interest on the same to the children of
Elizabeth and Ann, if the latter should die within the 10-year limit.
The residuary clause gives all the estate, real and personal, “after all my
debts, funeral expenses, and the above mentioned five thousand dollars
are paid, or secured to be paid,” to William Dean. The general scheme
of the will is that the testator’s widow and her two daughters are to have
successively the annual interest of $5,000 during their lives, and that
the principal sum is to be ultimately and equally divided among the
children of these two daughters, with the exception of Robert Kershaw,
from whose share $300 are to be deducted on account of a debt due from
him to the firm of Joseph Dean & Son. The testator left a considerable
estate. His only son was his principal legatee, and the prominent pur-
pose in the testator’s mind when finally disposing of the $5,000 was to
provide against the payment of that sum before the expiration of 10
years from the date of the will, and, in the endeavor to make his mean-
ing clear, he unnecessarily repeats the condition attached to the pay-
ment, and thus gives rise to the question whether the gift is vested or
contingent. The residuary clause shows that he intended to dispose of
all his property absolutely, and that by the use of the words “paid, or
secured to be paid,” he contemplated the payment of the $5,000 to the
children of Elizabeth and Ann. But in no event was the testator’s son
to be called on to pay that sum until the end of the 10-year limit. This
condition was attached to the time of payment, and not to the legacy,
which makes the difference between a vested and contingent remainder.
The legacy to the children of Ann Jones, therefore, vested instanter, but
the time of its payment was postponed. The collocation of words used
by the testalor may suggest or import a contingent remainder, but there
is no such clearly expressed intention in his will, viewed as a whole, as
will support the claim of the defendant. The context of the will is in-
congsistent with such intention.

The second question admits of less doubt than the first one. In Lewis
v. Darling, 16 How. 1, the court held that whether the legacy was a
charge on the real estate depended upon the intention of the testator, to
be collected from the residuary clause of the will; the rule being that,
where the testator gives several legacies, and then, without creating an
express trust to pay them, makes a general residuary disposition of the
whole estate, blending the realty and personalty together in one fund,
the real estate will be charged with legacies, for in such a case the resi-
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due can only mean what remains after satisfying the previous gifts.
The court further says that such is the settled Jaw both in England and
in the United States; citing Hill, Trustees, 360. See, also, Bank v. Hays,
12 Fed. Rep. 683; and Rambo v. Rumer, 4 Del. Ch. 9. William Dean
was to receive the whole estate of the testator, less the “debts, funeral
expenses, and the above mentioned five thousand dollars;” which last
sum was to be “paid, or secured to be paid,” before he could claim the
residue. There can be no doubt that the legacy to the children of Eliz-
abeth and Ann is a charge on the real estate.

The statutory bond executed by William Dean on taking out letters
testamentary did not, nor was it designed to, secure the payment of this
legacy, because the time of its payment was uncertain, while the security
afforded by the bond was limited to six years from its date, after which
period no action could be brought on it against either the principal or
his sureties. In fact, the legacy did not become payable until more than
20 years after the date of the bond, and long after the bond had been.
barred by the statute of limitations. It follows that the words in the
residuary clause, “secured to be paid,” must have meant some form or
kind of security which would be more permanent and enduring than that
furnished by the executor’s bond.

Uxrrep StaTes o. Jernuico MountAmny Coarn & Coxe Co. ¢ al.

(Circuit Court, M. D. Tennessce. June 4, 1891.)

CoNsSPIRACY—TRUST COMBINATION—INTERSTATE COMMERCE.

An agreement between coal mining companies operating chiefly in one state and
dealers in coal in a city in another state, creating a coal exchange to advance the in-
terests of the coal business, to treat all parties to the business in a fair and equitable
manner, and to establish the price of coal, and change the same from time to time,
by which it was agreed that the price of the coal at the mines should be 414 cents,
the freight being 4 cents, and the margin of the dealer should be 414 cents, mak-
ing the price to the consumer 13 cents, and that, whenever the price of the coal is
advanced beyond an advance in freights, one-half the advance shall go to tie mine
owner, and the other half to the dealer, and a penalty was provided by fine, of
any member selling coal at a less price than the price fixed by the exchange, and
by which it was forbidden for owners or operators of mines to sell coal to any per-
son other than members of the organization, and for dealers to purchase of miners
who were not members, but exempting coal used for manufacturing and steam-
boat purposes from the prices prescribed until all the mines tributary to that mar-
ket should come into the exchange, or until the exchange could coutrol the prices
of coal used by manufacturers, is within the language of Act Cong. July 2, 1890,
declaring “every contract or combination in the form of a trust or otherwise, or
conspiracy in restraint of trade or commerce among the several states,” and also
the monopolizing, or combination with another to monopolize, trade or commerce
among the several states, a misdemeanor.

In Equity. On bill for injunction.

John Rubm, U. S. Atty., Lee Broock, Asst. Dist. Atty., and James Trim-
ble, for the United States.

Tillman & Tillman, Henderson & Jourolman, and Hill & Granberry, for
jefendants.



