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prove a general charge of preventing and obstructlng to spemfy generally
that it was done by unlawfully pushing, etc. Two generahtles do not
make one speciality. My opinion and decision is that, in this- respect
all thie indictments are ruled by the decision of the supreme court in the
case of U. 8. v. Cruikshank, and must, therefore be quashed.

The following was entered as the order of the court: This day came
again the United States by their attorneys, and the defendants likewise,
and the court, having maturely considered the motions of the defendants
to quash these indictments, and the arguments of counsel, is of opinion,
for reasons stated in wrltmg and filed with the record, that the motions
of the defendants to quash these indictments must be sustained. It is
therefore ordered by the court that these indictments be, and the same
are hereby, quashed, and that the defendants go thereof without day.

In re HuMason.

(District Court, D. Washington, E. D. - May 4, 1891.)

1. “DUE ProcESS OF LAw"—INFORMATION,

The provisions of Act Wash. 1890, known as the % Informatmn Law,” authorizing
the prosecutmg attorney to file mformatmns in cases in which persons have been
accused of crime before a committing magistrate, and held for trial atter due pre-
liminary examination, and admitted to bail or held in custody while awaiting
trial, are not void, as dept‘lvmg the defendant of his liberty without “due process
of law » under the fourteenth amendment, because it dispenses with indictment
and presentment by a grand jury, nor because the act, in a separable provision,
authorizes prosecutions by information without prellmmary examinations or any
certificate of probable cause.

2. HaBeas CorPUs—FEDERAL CoOURTS.

Under Rev. St. U. 8. § 758, fOI'bldd]ll"‘ the granting of a writ of habeas corpus by
the federal courts, except for causes therein specified, the writ will not be granted
either because the person assuming to act as prosecuting attorney, by whom the

- information against petitioner was filed, is only de facto a prosecuting attorney,
or because petitioner was denied admission to bail prending a writ of error which
he had sued out in the state cotirt.

On Petition for Habeas Corpus.
W. W. D. Turner, George Forster, and T. C. Griffitts, for petitioner.
George: Turner, ﬁ/ank Graves, and S.” G. Allen, for respondent.

Hanvorp, J. * The petitioner shows that he has been convicted of a
crime against the laws of the state of Washington in the superior court
of the county of qpokane, and sentenced to sufler imprisonment in the
state penitentiary for a term of two years, and that he is now in the cus-
tody of the sheriff of Spokane county by virtue of a warrant issued to
carry the sentence into execution; and he alleges that the proceedings
against him in the superior court and ‘the warrant under which he is
now restrained of his liberty, are all illegal, and contrary to that clause
of the fourteenth amendment to the constitution of the United States
which provideés that no state shall deprive any citizen of life, liberty, or
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property without due process of law. The particular reasons assigned
for denouncing the proceedings as being unconstitutional are—First, the
statute known as the information law of the state is unconstitutional;
second, the person assuming to act as the prosecuting officer, who filed
the information upon which the petitioner was proceeded against, was
not, in law or in fact, such officer, the office of prosecuting attorney be-
ing at the time filled by another person; third, the petitioner has been
denied the right of admission to bail pending the hearing of his cause
in the supreme court of the state upon a writ of error which he has sued
out. The twenty-fifth section of the first article of the state constitu-
tion provides that “offenses heretofore required to be prosecuted by in-
dictment may be prosecuted by information or by indictment, as shall
be prescribed by law.” Pursuant to this provision, a statute was passed
at the first session of the state legislature containing, among other pro-
visions, the following:

“Section 1. All public offenses may be prosecuted in the superior courts by
information, in the following cases: [First, whenever any person is in cus-
tody or on bail on charge of felony or misdemeanor, and the court is in ses-
sion, and the grand jury is not in session, or has been discharged; second,
whenever an indictment presented by a grand jury has been quashed, and the
grand jury returning the same is not in session, or has been discharged ; third,
when a cause has been appealed to the supreme court, and reversed on ac-
count of any defect in the indietment; fourti, whenever a public offense has
been committed, and the party charged with the offense is not already under
indiectment therefor, and the court is in session, and the grand jury is not in
session, or has been discharged; fifth, whenever the court is in session or not
in session, any competent and reputable person, baving knowledge of the
commission of any misdemeanor, not within the exclusive jurisdiction of a
justice of the peace, may make an affidavit before any person authorized to
administer oaths, setting forth the offense and the person charged in plain
and concise language, together with the names of the witnesses, and file the
same with the clerk of said superior court, who shall thereupon notify the
prosecuting attorney thereof. The prosecuting attorney shall at once prepare
and file an information in every case against the person charged in said affi-
davit, whether the court is in session or not.

“Sec. 2. All informations shall be filed in the court having jurisdiction of
the offense specified therein by the prosecuting attorney of the proper county
as informant. Ie shall subscribe his name thereto, and indorse thereon the
names of the witnesses known to him at the time of filing the same; and at
such time before the trial of any case as the court may, by rule or otherwise,
prescribe, he shall indorse thereon the names of such other witnesses as shall
then be known to him; and said court shall possess and may exercise the
same powers and jurisdiction to hear, try, and determine all such prosecu-
tions upon information, to issue writs and process, and do all other acts
therein, as it possesses and may exercise in cases of like prosecutions upon in-
dictments.

“Sec. 3. All informations shall be verified by the oath of the prosecuting
attorney, complainant, or some other person, and the offenses charged therein
shall be stated with the same fullness and precision in matters of substance
as is required in indictments in like cases.”

The fourteenth amendment to the constitution of the United States
was not adopted until after several states of the Union had made pro-
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vision for prosecuting public offenses by, information, and practically
dispensing with the grand jury system, and after the validity of such
constitutional and statutory provisions had been affirmed by decisions
of the courts of the respective states in which they were adopted. If
an:indietment or presentment of a grand jury is essential to “due pro-
cesy of law,” within the meaning of that phrase as used in the four-
teenth amendment, then all of the states, including those above referred
to, which had theretofore enacted laws providing for prosecutions by in-
formation, are alike prohibited from proceeding in that manner against
persons. charged with violations of state law; and yet, in the 25 years
since-the adoption of this amendment, it has not been adjudged in a
single case by any court that it;has annulled or abrogated the laws pro-
viding for that mode of proceeding. Since the adoption of the amend-
ment, the state of California has changed its procedure in criminal
cases 80 as to allow prosecutions by information; and in the case of
Hurtado v. People, 110 U. 8. 516, 4 Sup. Ct. Rep 111, 295, the
question whether a person convicted in a proceeding by mfornntlon in
that state was deprived of liberty without “due, process of law,” in vio-
lation of the fourteenth amendment, was directly passed upon by the
supreme court of the United States, and, in an able opinion exhaustive
of the learning upon the subject, the constitutionality of- the California
law was aflirmed by that court. That decision is conclusive. Since it
was rendered hundreds of men have been proceeded against by informa-
tion, and punished, and it is.too late now to question the validity or
cons’titutionality of state laws authorizing prosecutions for local offenses
by information, or to longer maintain that an indictment by a grand
jury is essential to “due process of law.”

In behalf of the petitioner, it has been conceded that the decision of
the supreme court referred to settles the law as far as the court passed
upon and directly decided the questions involved in this case; and it is
not contended that the petitioner’s imprisonment is in violation of the
constitution of the United States, merely because no indictment by a
grand jury has been preferred against him, but his contention is that the
the law of this state authorizing prosecutmns by information is invalid
for the reason that it authorizes the prosecuting attorney to institute a
prosecution for a criminal offense without any preliminary hearing or in-
vestigation or & finding of probable cause. For this reason it issaid that
the law gives arbitrary and despotic power to the prosecuting officer, and
is essentially different from the law of California which was passed upon
by the supreme court, and objectionable for lack of the very elements
of the California law which the supreme court in its opinion was careful
to make mention of, as matter necessary to support the decision. Arhi-
trary power in a sing]e individual to bring a citizen into court, and place
him on trial for crime, may be so contrary to the %pmt of the fourteenth
amendnent as to be considered obnoxious to the provisions of that arti-
cle. This court will not affirm to the contrary in the decision of this
case,—it is unnecessary to do so; and yet the court is not called upon
and does not feel authorized to declare the information law of this state
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to he totally void. The act in question gives power to the prosecuting
attorney to'file informations in cases in which persons have been accused
of crime before a committing magistrate, and held for trial after due pre-
liminary examinatior, and admitted to bail or held in custody while
awaiting trial. Other laws in force in this state provide for inagistrates,
with authority to hold preliminary examinations, and admit accused
persons to bail, or commit them to custody, so that there is in the judi-
cial systemr created by laws of the state ample provision made for pro-
ceedings by information after a preliminary hearing and the finding by a
judicial officer of probable cause; just such a proceeding as the sapreme
court in the case of Hurtado v. People, bas declared to be consti-
tutional and valid. If the stite has attempted, in a distinct and
severable clause of one of its statutes, to grant such arbitrary and un-
limited power to a prosecuting officer as is forbidden by any constitu-
tional provision, the valid and constitutional laws of the state are not for
that reason to he set aside or declared to be unconstitutional. It is as
much the duty of the court to uphold and maintain the laws and author-
ity of the state, so far as they are valid and constitutional, as it is to af-
ford protection to every citizen against oppression by the exercise of
power prohibited by the constitution. The information law of this state
is so framed that it, distinetly and in separate clauses, grants specific and
clearly defined powers to the prosecuting attorney, some of which, as al-
ready shown, are clearly and unquestionably not in violation of the con-
stitution. The parts of the act containing these objectionable provisions
will not be impaired or in any way affected by wholly eliminating or dis-
regarding the other parts to which objection is made. T erefore it is
the plain duty of the court to preserve and abide by so much of this act
as it finds to be good and valid, regardless of the questions raised as to
the validity of the other provisions which it contains. The law being at
Jeast in part valid, the petitioner cannot be set at liberty by writ of ha-
beas corpus, unless he brings his case before the court so as to show af-
firmatively that he has not been proceeded against under the provisions
of that part of the law which is certainly constitutional and valid. He
has not done so, and the first of the three grounds alleged for granting
the writ is therefore found {o be insufficient. ‘
It is my opinion that the second and third grounds may both be dis-
posed of by reference to section 753, Rev. St. U. 8., which forbids the
granting of the writ by the courts of the United Stdtes except for causes
‘therein specifically enumerated, and which do not in~lude either of the
causes herein alleged, except the,ﬁrst which has already been passed
upon; but, even if this were not so, the court would still be constrained
to deny the writ, for the reason that the causes are insufficient, in any
view of the case. The person who filed the information against the pe-
titioner was acting under color of authority granted him by the laws of
the state, and he was recognized by the court in which his duties are to
be performed as the incumbent of the office of prosecuting attorney. It
is a fundamental principle that the official actions of a de facto officer are
not subject to collateral attack by reason of any question as to the right
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of the incumbent to the office. This is not controverted by the petitioner.
It is said, however, that there cannot be two incumbents of one office at
the same time, and the office of prosecuting attorney at the time this in-
formation was filed was actually filled by a person other than the one
who signed the information. The facts, however, are otherwise. Mr.
Ridpath was never elected or appointed to the office of prosecuting at-
torney for Spokane county. The office formerly held by him was that
of prosecuting attorney for the district composed of the counties of Spo-
kane and Stevens, and was created by the laws of the territory of Wash-
ington. He was a district officer, and not a county officer.  The state
constitution, in section 5 of article 11, creates the office of prosecuting
attorney in each county, and there is under the state laws no such dis-
trict office as that formerly held by Mr. Ridpath. Section 14, art. 17,
of the state constitution, provides that—

“All district, county, and precinet officers, who may be in office at the time
of the adoption of this constitution, * #* * shall hold their respective ot-
fices until the second Monday in January, A. D. 1891, and until such time
as their successors may be elected and qualified, in accordance with the pro-
visions of this constitution.”

By virtue of this section, Mr. Ridpath continued to perform his duties
as a district prosecuting attorney until the first Monday of January, 1891.
He could not thereafter continue to perform the functions of such dis-
trict officer until the election and qualification of his successor, for the
reason that the office which he held then ceased to exist, so he could not
have a successor in that office. Neither could he, by virtue of having
once filled a district office created by the laws of the territory, lawfully
become the incumbent of a county offiee created by the constitution of
the state., Therefore he was not, at the time this information was filed,
the dec jure prosecuting attorney of Spokane county. He has not been
since the first Monday of January, 1891, recognized by the courts or of-
ficers of the state government as a prosecuting attorney, nor has he per-
formed the duties of the office as a de facto officer.

The petitioner’s right to a supersedeas and admission to bail, pending
a review of his case by the supreme court of the state, depends upon the
laws of the state, and, if he is by the laws of the stale entitled to be ad-
mitted to bail, deprivation of such right, in contravention of such laws,
affords no ground for the exertion of power by a national court. The
national courts have no power to relieve a citizen from injustice result-
ing from maladministration of state laws or from errors of the state courts,
Upon the courts and judicial officers of the state he must depend for se-
curing such rights as the laws of the state give him. Upon due consid-
eration of the whole case, it is my opinion that there is no ground to
justify the court in granting the writ of habens corpus, and it is there-
Hore ordered that the petitioner be remanded to the custody of the sher-
iff of Spokane county. ’
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Smite & Ecce Manura Co. v. Bripeeporr CHAIN Co.
(Circuwit Court, D. Connecticut. May 25, 1891.)

1. PATENTS FOR INVENTIONS—INFRINGEMENT. ' .

Claim 1 of letters patent No. 202,528, dated April 16, 1878, to Frederick Egge, for
an improvement for manufacturing chain from sheet-metal by machirery, by form-
ing the partially shaped flat links from a plate, bringing these links (flatwise or
with their broad surfaces horizontal) to the point at which they are to be connected
with each other, successively threading the separate flat links through the eyes of
the previously bent and partially formed links, the broad surfaces of which are
vertical or at right angles to the sides of the flat links, etc.,is not infringed by let-
ters patent No. 368,275, dated August 16, 1887, to Richard A. Bruel, in which the
element of an automatic feed or delivery of the blanks or flat links to the receiver
which conducts them to the threading device, is wanting.

2. SAME.

The turning device of the Egge machine, consisting of two auxiliary springs,
against which the blanks strike, whereby they are partially turned, as the thread-
ingis being performed, the turn being completed by the feeding forward of the chain
which pulls or draws the broad side of the link blank against the front of the bending
cavity, is infringed by the Bruel machine, in which the turn is entirely performed
by the pull or feeding forward of the chain, dispensing with the two springs.

In Equity. On bill for infringement.
Frederick W. Smith, Jr., for plaintiff.
Morris W. Seymour, for defendant.

Surpman, J.  This is a bill in equity, based upon the alleged infringe-
ment of letters patent No. 202,528, dated April 16, 1878, to Frederick
Fgge, assignor to the plaintiff, for improvements in apparatus for manu-
facturing sheet-metal chains. Sheet-metal chains are composed of links,
each one of which is cut from sheet-metal. The blank of each link con-
sists of a narrow central body having an eye at each end, the width of
the eye being somewhat greater than the width of the body. These
blanks are doubled at the center of the body so as to bring the two eyes
together, the eyes forming one end of a link, while the loops produced
by doubling forms the other end. Kach successive link is threaded
through the eyes in the previously bent link. Previous to the Egge pat-
ent, chains of this general class had been made exclusively by hand, or
partly by hand and partly by machinery. In the machines described
in the Belaire and Poirrot French patent, dated April 15, 1869, and in:
the English patent of January 1, 1870, to Clark, as a communication
from David, of Paris, the blanks were bent into a U shape by machinery
and were threaded by hand. In the English patent, the bent blanks,
after having been threaded by hand, are closed by machinery. The
French patent to David, dated March 26, 1875, describes a machine in
which each straight blank is threaded by hand through the eyesof a pre-
viously bent link. Each link is bent by machinery. The B, Weissen-
born United States patent of December 11, 1855, describes a hand ma-
chine, so far as threading is concerned. The links of the machine are:
of a different character from those of the patent in suit. The French
patent to Murat, dated June 30, 1871, is for making a flat wire chain in
which the links are bent by machinery, and are supposed to beautomat-



