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Mexicans, as I have said, is not treated here. The evidence of docu-
ments exists to the effect that the order issued by the department of war
was given in the understanding that Dominguez and Barrera were Amer-
ican citizens, and that General Canales consulted the government in re-
gard to this point." The interpretation of the treaty by the executive
branch of our government, and its unbroken practice in obedience thereto,
the opinions of our law-writers, the logical deductions rairly drawn from
the application of established rules of construction, and finally all these,
supplemented by a protesting minority of the federal supreme court of
Mexico, stand opposed to the views of Chief Justice VALLARTA. That
criminals should be punished, and that nations should render to each
other all lawful assistance in their power to effectuate that end, may be
readily conceded. But ours is a government of law, and the rights,
powers, and prerogatives of the executive are derived from the constitu-
tion and statutes, and treaties made in pursuance thereof. If these
deny, or do not confer, authority to surrender a citizen to a foreign state,
then its exercise would be but the exertion of usurped power. Borrow-
ing the words of :Mr. Frelinghuysen: "It would be a great evil that
those guilty of high crime, whether American citizens or not, should go
unpunished; but even that result could not justify an usurpation of
power." Nor is judicial usurpation less reprehensible. Both are wrong;
both defy the law, and are repugnant to the genius of our institutions.
It is cause for regret that this case cannot reach the supreme court, to

whose judgment the questions involved should be remitted for final and
conclusive determination. But that fact should not deter the trial court
from the performance of its duty. If the prisoner be unlawfully re-
strained of her liberty, an order for her enlargement should be entered
without hesitation. Being of opinion, for the reasons given, (1) that the
warrant issued by the county judge for the arrest of the petitioner is
void; (2) that her surrender is not authorized by the treaty with Mexico,
-it results that her detention is illegal, and she should therefore be dis-
charged from custody; and it is so ordered.

UNITED STATES V. BELVIN et al., (three SAME v. PATTESON et
al., (two cases.) SAME v. GUIGON et ai. SAME v. S'£EPHENS et al.

(Circuit conn, E. D. Virgin'irr. April 22, 1891.)

1. ELECTIONS-HINDERING VOTEIlS AT FEDERAL ELECTION.
Rev. St. U. S. § 5506, making it unlawful to hinder a citizen from voting', though

unconstitutional in so far as it attempts to regulate state Or municipal elections, is
valid as a regulation of congressional elections. Following U. S. v. 1'tlulI,ford, 16
Fed. Rep. 22iJ. Distinguishing U. S. v. Reese, U2 U. S. 214.

2. SAME-INDICTMENT.
Hindering voters at an election is a misdemeanor only. and charges for hindering,

and for conspiring to hinder, at the same time and place, may be joined in the same
indictment.

8. SAME.
An indictment under Rev. St. U. S. § 5506, making it unlawful to hinder or to

conspire to hinder, a citizen from voting at an election, which merely charges that
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defendant did hinder a certain person from voting, without setting forth the acts
and method of the hindering, is too vague and general, and should be quashed.

4. SAME.
Such defect is not cured by adding, as the method by which the ,-oters were hin-

dered, that defendant unlawfully challenged them, or that he consumed the time
for conducting the election by frivolous interrogations, or by unlawfully creating
disorder by pushing and saying disorderly and illegal things to the voters, since
such acts are in themselves too general, and are not in themselves contrary to the
laws of the United States. Following U. S. v. Cruikshank, 92 U. S. 542.

5. GRAND JURy-QUALIFICATION.
An officer who has issued a warrant of arrest for accused, and expressed an opin-

ion as to his guilt. is not thereby disqualified to serve as a grand juror, and assist in
finding an indictment against him.

<6. SAME-LEGALITy-REMOVAL OF FOREMAN.
The fact that the foreman of a grand jury is relieved from serving, and another

appointed in his place, does not invalidate the jury.

At Law. Violation of election law.
Thos. R. Borland, U. S. Atty., and L. C. Bristow, Asst. U. S. Atty.
Meade Haskins and James Lyons, for defendants.

HUGHES, J. These seven indictments stand upon a motion to quash,
jind after full argument I am to pass upon that motion. It is conceded
that all of the indictments are based upon section 5506 of the Redsed
Stl.tutes of the United States, which provides for the punishment of ev-
ery person who, by any unlawful means, hinders, dplays, prevents, or
obstructs, or combines and confederates with others to hinder, delay,
prevent, or obstruct, any citizen from voting at any election in any state,
territory, county, city, or parish. Five of these indictments charge that
the persons against whom they are brought did hinder, delay, prevent,
and obstruct sundry persons, whom they name, from voting at the elec-
tion held in the first precinct of Jackson ward, in the city of Richmond,
on the 6th day of November, 1888, for the election of a member of the
fifty-first congress of the United States; and also charge that the persons
indicted did unlawfully combine amI confederate with each other to hin-
der, delay, prevent, and obstruct sundry citizens from voting at the said
election. Two of the indictments contain onlv the Jatter charge. The
motion to quash is made on grounds which ha;e no reference form
:and structure of the indictments; and also on grounds apparent on the
face of those instruments. I will deal with the first class of objections
before considering the second.
The principal objection of the first class is that section 5506 of the Re-

vised Statutes was a law which congress had no authority to pass; and
therefore that acts cummitted in violation of it are not within the cog-
nizance of this court. It is argued that in the case of U. S. v. Reese, 92
U. S. 214, the supreme court, Chief Justice WAITE delivering the opin-
ion, pronounced the fourth section of the enforcement act of May 31,
1870, (which is identical with section 5506 of the Revised Statutes,) un-
-constitutional; and that if one be unconstitutional the other is so by nec-
€ssary consequence. This court has already considered this objection.
1Ve treated it so fully in the case of U. S. v. Munford, 16 Feel. Rep. 223,
the circuit and district judges both delivering opinions, that I now need
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only refer to what was said in that case. Chief Justice \VAITE was then
a member of this court, though not present; and it is hardly to be sup-
posed that the opinions rendered by the two other judges, who may be
presumed to have known his views, were in conflict with anything
which the chief justice had said in the Case of Reese.
The offense for which Reese was tried was committed in the progress

of a municipal election, over which the federal court that tried him could
have had no jurisdiction, unless given by some constitutional act of con-
gress. No constitutional statute could be passed by congress relating to
state and municipal elections, except for the express purpose of protecting
voters from being hindered or prevented from voting on account of their
race, color, or former slavery. The act of May, 1870, contained no such
limitation, and was therefore held to be inapplicable to a municipal elec-
tion. But it is a plain non sequitur to contend that, because an act of con-
gress has no constitutional warrant in relation to a state elE'ction, therefore
it has no such warrant when applied to a congressional election. The argu-
ment on this subject is funy elaboratE'd in the case of U. 8. v. Munford, and
need not be repeated here. In the case of U. 8. v. Cruikshank, 92 U. S.
542, another section of the enforcement act of 1870 was brought in re-
view, which was pronounced unc0l1stitutionai on grounds analogous to
those alleged in Reese's Case. The casE'S of U. 8. v. Harris, 106 e. S.
629,1 Sup. Ct. Rep. 601, and ofBaldwin v. Franks, 120 U. S. 678,7 Sup.
Ct. Rep. 656, 763, cited by the defense in the cases at bar, tnrned npon
the constitutionality of the second section of the act of congress of 20th
of April, 1871, nearly identical with which is section 5519 ofthe United
States Revised Statutes. That section is egregiously and palpably un-
constitutional on its face. But neither in its origin nor its history has it
any relation to or analogy with section 5506 of the Revised Statutes, un-
der which the indictments at bar are brought. It cannot be reasonably
contended that because it was beyond the competency of congress to pass
one law, it was therefore beyond its power to pass another law unlike the
first in purport and purpose. The decisions in the cases of Harris and
of Baldwin v. Franks do not, therefore, rule those we now have under
consideration.
Another ground on which the motion to quash these indictment.s is

based is thus stated by counsel, (I have somewhat abbreviated the last
clause:)
"That W. H. Taylor, the foreman of the said grand jury. as originally con-

stituted, was the prosecuting witness in the case against them. and the united
States who issued the warrants of arrest for the said defend-
ants. and that the said 'V. H. 'raylor had formed and expressed an opinion as
to the guilt or innucence of the said defendants, and was thereby disqualified
to act as a grand juror in this case; moreover, because the said W. H. Taylor
was irregularly removed from the grand jury after the said grand jury had
been impaneled and sworn, and he had been appointed fOleman thereof, and
because afterwards a new foreman was appointed,"-

-all of which proceedings vitiated the grand jury.
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Some of the allegations in this statement mayor may not be true.
There is no proof of them before the court. What actually transpired in
open court was as follows, so far as I can recall the circumstances after
a lapse of 12 months: The grand jury were duly impaneled on the 8th
April, 1890. They retired and were in session for a time on that day,
but brought in no indictments. On the next morning, after their names
had been called, Taylor, the foreman, said to the court something to the
effect of his having acted as commissioner of the United States circuit
court in the cases of several persons charged with violations of the elec-
tion laws at the recent election, and that he had become aware that these
violations were to be made the subject of investigation before this grand
jury. He therefore asked, because of his previous connection with these
election cases, to be excused from further service on the jury. Taylor
was excused and discharged, and another member of the grand jury
was sworn as foreman, and the jury were sent to their room and pro-
ceeded with their deliberations. This was on the 9th April, on which
day indictment No. 710 was brought in. On the next day indictment
No. 711 was found; on the 23d April Nos. 713 and 714 were found; on
the 24th April No. 715, and on the 25th April Nos. 716 and 717, were
found.
I do not see in these occurrences anything to affect the validity of the

grand jury which found these indictments, or of its proceedings. The
function of the grand jury is not to try persons accused of crimes, but
merely to examine whether and what crimes have been committed, to
designate the persons at whom the evidence points as criminal, and, by
indictment, to charge such persons before the court and country as an-
swerable for the crimes which have been committed. Originally grand
jurors were chosen for the purpose of giving testimony to their fellow-ju-
rors as to crimes Cllmmitted within the county. If a grand juror sees
one man murder another he may testify to that fact to the jury of which
he is a part, without thereby disqualifying himself to act as a grand ju-
ror. Grand jurors are not sworn on their voir dl:1'e to say whether they
have formed or expressed an opinion of the guilt or innocence of a per-
son charged with crime. On the contrary, the court charges each of
them to bring to the attention of the grand jury all offenses of which he
may have any personal knowledge. The grand jury does not try; it
merely accuses with a view to trial. The pettit jury tries; no other body
does or can try the graver offenses. Nor is an examining magistrate or
commissioner disqualified to act as a grand juror upon cases sent on by
himself. His examination is not a trial. He has no right to form an
opinion of the guilt or innocence of an accused person brought before
him for preliminary examination. The weight of evidence determines
whether the accused shall be sent on. In sending the accused on the
law presumes him innocent, and requires the committing magistrate to
presume him innocent until convicted by the pettit jury before whom be
is afterwards to be tried upon his deliverance. But, while all this is
true in strict law, yet, in the interest of impartial justice, it is better that
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grand jurors should have had as little to do with an offense as is practica-
ble, if it is to come before their body for examination. It was in the inter-
est of impartial justice, and not because, in strict law, Taylor was not
as competent to act on the grand jury of which he was foreman as any
other member of it. that he was excused from further service by the
court. That a court may, in its discretion, excuse the foreman or any
member of a grand jury from further service, without invalidating the
jury, is too obvious to need demonstration. The law provides that 23
may be sworn, and it also provides that 16 may act as a quorum. It
contemplates the contingency that as many as 7 may be absent, either
from death, sickness, or other cause, without invalidating the jury.
Moreover, if by any chance the number should be reduced below 16,
the law provides a method for filling up the vacancies that have hap-
pened. I think the grand jury of this court convened on the 8th of
April, 1890, was a valid legal body, competent to act after the retire-
ment of its first foreman, and that the indictments which they found are
free from objection on any ground relating to the validity of the grand
jury.
We come now to consider the objection that the indictments "are

irregular and void on their face." First, it is contended that the charge
set out in them that defendants hindered, delayed, prevented, and ob-
structed voters from voting cannot be joined in the same indictment as
it is in five of these indictments, with the charge that they combined
and confederated with each other to hinder,delay, prevent, and obstruct.
It is true that a charge of conspiracy to commit murder and a charge of
murder cannot be joined in the same indictment, and the rule holds also
as to felonies. But this is because murder and the felonies constitute
such grave charges against an accused person that the law, in its hu-
manity ,will not require him to defend himself agllinst any other charge
when he is upon his defense for one of these. But the rule does not
hold in regard to certain cbsses of misdemeanors. All violations onaws
of congress are misdemeanors, unless expressly declared to be felonies by
the respective laws creating them.
The offenses charged in the indictments at bar are misdemeanors, and

a charge of conspiring to commit their. may be joined with a charge of
committing, when they are made as they are in these indictments. It
must be observed that these instruments do not charge that A. committed
the offense at Richmond, B. at Petersburg, C. at Norfolk, D. at' Hamp-
ton, E. at Wi1liamsburg, and F. at Alexandria; and that A.; B., C., D.,
E., and F. combilled and confederated with each other to commit these
several offenses. But the indictments charge that A. ,B. , C., D. ,E.,
and F. 'combined and confederated with each other to hinder, delay, and
prevent certain citizens from voting on the 6th November at Jackson
ward, iriRichmond, in a congressional election, and that those same per-
sons did then and there hinder, delay, and prevent the said citizens from
voting at that place in the said election. A joinder of charges in this
manner, of conspiring to cotnmit,and of committing, il. misdemeanor,

v.46F.no.5-25
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by the sarnf! persons, at the same place, puts no l:mrdsh1pupon .the ao-
cused, who can defen;d themselves from one of the charges\yithout any
reasonable embarrassmep,t:from having at the same timeto defend them-
selves from the other. Such a joinqer of charges may b,e permitted for
the.sake of conVenilimCe, without violence to the policy or to the humanity
of the law.. And therefore I am of opinion that the five indictments
containing this joinl1er of charges are .not assailable on .account of that
fact.
Coming last to thepril).cipal objection urged against these indictments,

it is complained charges make are in vague, general terms,
without such special aver-ments as are required by the rules of criminal
pleading; as are necessary to ,put the dehmdants on notice of what they
are to meet by evidence; al1d as identify the offenses charged with such
precision that, upon acquittal or, conviction, the accused may not be
brought to future tria,l for the san1eoffell,ses in other prosecutions. Two
of the indictments charge, in the general language of i;lection 5506, that
at the election ,,,hich has been described the accused did unlawfully com-
bine and confederate witheaeh other .to hinder, delaYI prevent, and ob-
struct certain from voting at the said election, adding
nothing t() show by what acts and methods the hindering and obstruct-
ing was done; nothing tO,show the court that the acts were witbin the
purview of the statute; ,nothing to give the accused notice of the proofs
that he was meet; nothing to so identify the offense that
it could not btl made of a future prosecution. I think the
ruling of supreme cour,t in the case of U. S. v. Cruikshank, 92 U. S.
542, governs the two, indictments alluded to. It was there decided that
in criminalcases, proseouted under the laws of the United States, the
accuselihas the constitutional right, under the sixth amendment, "to be
informed of the nature and cause ", of the accusation. . The court accord-
ingly held that the indictment m,ust set forth the offense with certainty,
and every ingredient ofwhich tbecrime is composed must be clearly
alleged. It held that where the definition of an offense, whether at
common law .01,' by statute. includes generic terms, it is not sufficient
that the indictment shall charge the offE1nse in the sa;tne generi0 terms as
the statute, but to, particulars. " In ,its facts and lead-

ing,llJatures, .Case is on all fours with the. case at uar. The
verdict all trial being simply guilty or not guilty, the indictment must
infoqn the courtof the facts cbarged, so that it may decide whether they
are sufficient to supporta,conviction if one should be had. This is

Jaw, and in. criminal jurisprudence it is of fundamental ill1-
portauce. There can bepo,doubtl therefore, that indictments Nos. 710
a.pd7,ll a,re defective, aIlQ; must be qu;tShed. The other five indictments
under consideration contain each, counts, the sE;lcond of which in each
is identical in form withth/:l single coupt embraced injndictments Nos .
.nO apd 711. These second counts in each of the five indictments are
therefore the' ruling in Cruikshank;a, and must be
quashed. .
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1'he1'e remain, therefore, for, c<)nsideration only the first counts in each
ofthe five indictments, Nos. 713, and 717. These are nearly
alike in language anq structure; They) chltige that the accused, persons
hindered, delayed, and prevented named from voting at

election described, and they contain, each additional clauses intended
to indicate the means by which the' hindering, etc., was done. But
these additional clauses are themselves drawn in such general terms as
fail to improve upon the main charge of hindering, delaying, preventing,
and obstructing. For instance, the charge of hindering is reinforced by
the speCification, that the accused unlawfull)' challenged the voters named
in the indictment. Except in forts, arsenals, and places belonging to
the United States, and on the high seas, no offenses can be
against the United States except those which are declared to be offenses
by express acts of congress. To challeiige' a 'toter, even to unlawiully
challenge a voter, even in a federal election, is not a crime against the
United States cognizable in the federal court. To hinder a voter from
voting in a federal election is. Therefore, when an indictment charges
too generally that the accused hindered a voter from voting, it does not
and cannot cure the defect, of that chargeto specify that the hindering
was by means of challenging voters. The specification is as general as
the main charge, and' only weakens it. The indictments also go on,
after making a general charge of delaying voters in casting their votes,
to specify that the accused did "consume the time for conducting the
election by putting frivolous interrogations" to certain persons named
who offered to vote. Now, to unlawfully delay avoter in vot,ing at a
federal election is a crime against the United States, but "to consume
the time for conducting an election" by frivolous or other questions is
not a federal crime, and it cannot help a charge of delaying a voter in
voting, which is defective by reason of generality, to specify that it was
effected by consuming time by frivolous questions, for one charge is as
general as the other.
Again, these indictments, after charging in general terms that the ac-

cused prevented and obstructed certain voters from voting, go on to
specify that the accused" did unlawfully create disorder by pushing, and
doing and saying many other disorderly, improper, and illegal things to
the persons offering to vote." Here, again, it is to be remarked that
unlawfully creating disorder by unlawfully pushing, and doing and say-
ing improper things to voters, is n0t a crime against the United States.
and, even if it were, is as general as the charge of preventing and ob-
structing. Such an allegation giv'es no precision to a general charge of
preventing and obstructing voters, alld fails to cure its fault. The ob-
jection to these several specifications is that they are themselves too
general; that they do not "descend to particulars;" that they are specifi-
cations which do not specify. It does rlOt help the too great generality
of a charge of unlawfully hindering, to specify generally that it was done
by unlawful challenging;D.or does it help the defect of a general charge
of delaying to specify generally that the time for conducting the election
was unlawfully consumed by irivolous interrogations; nor does it im-
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charge ofpreventing b,hstructing to specify generally
thatit wasdorie by ul1hnvfu)ly,pushing, etc. Two generalities do not
make speciality. My opinion al1d decision is that, in
all the indictments are ruled by of the supreme court in the
case of O. S. v. Cruikshank, and must therefore be quashed.
The following was entered as the order of the court: This day came

again the United States by their attorneys, and the defendants likewise,
and the court, having maturely considered the motions of the defendants
to quash these indictments, and the arguments of counsel, is of opinion,
for reasons stated in writing and filed with the record, that the motions
of the defendants to quash these indictments must be sustained. It is
therefore ordered by the court that these indictments be, and the same
are hereby, quashed, and that the defendants go thereof without day.

In re HUMASON.

(District Court, D. Washington, E. D. May 4, 1891.)

1. "DUE PROCESS OF LAW"-INFORMATION. •
The provisions of Act Wash. 1890, known as the "Information Law," authorizing

the prosecuting attorney to file informatiolls in cases in which persons have been
accused of crime bef(jre a committing mag-istrate, and held for trial after due pre-
liminary examination, and admitted to bail or held in custody while awaiting
trial, are not void, as depriving tbe defendant of his liberty without "due process
of law, '.' under the fourteenth amendment, because it dispenses with indictment
and presentment by a grand jury, nor because the act, in a separable provision,
authorizes prosecutions by information withQut preliminary examinations or any
certificate of probable caUse.

2. HABEAS CORPus-FEDERAL COURTS.
Under Rev. St. U. S, § 753, forbidding the granting of a writ of habeas corpus by

the federal courts, except for causes therein specified, the writ will not be granted
either because the person assuming to act as prosecuting attorney, by whom the
information against petitioner filed, is only de facto a prosecuting attorney,
or because petitionerwas depied admission to bail pending a writ of error which
he had sued out in the state coilrt.

On Petition for HabedsCorpu8.
W. W. D. Turner, George Forster, and T. C. Griffitts, for petitioner.
George Turner, Prank GralJes, and S. G. Allen, for respondent.

HANFORD, J. The petitioner shows that he has been convicted of a
crime against the laws of the state of\Vm,hington in the superior court
of the county of Spokane, and sentenced to suffer imprisonment in the
state peniteptiary for. a terl11 of two years, and that he is now in the cus-
tody of the sheriff of Spokane county by virtue of a warrant issued to
carry the .sentence into execution; and he alleges that the proceedings
against hit;n the superior court, under which he is
now restraineq,?f his are all illegal, and contrary to that clause
of the fourteenth amendment to the constitution of the United States
which provide's thatno state shall deprive any citizen oflife, liberty, or


