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Baxx oF BritisH Norra AMERICA v. BarninG e al.

(Ctreuit Court, N. D. California. February, 1891.)

BiiL oF EXCHANGE—JURISDICTION OF FEDERAL COURT.
A Dill of exchange drawn by a corporation in favor of itself, and by it indorsed
in blank, is payable to bearer, within the meaning of the statute rectricting the
jurisdiction of circuit courts in actions on negotiable instruments.

At Law.
C. P. Pomeroy, for plaintiff.
J. T. Goodfellow, for defendant Eva.

Hawwiry, J., (orally.) This is an action to recover from the defend-
ants, as stockholders in the Alaska Improvement Company, (a Califor-
nia corporation,) the proportionate part of three certain inland bills of
exchange drawn by said corporation, and is based upon the provisions
of section 322 of the Civil Codeof California, which provides that “each
stockholder of a corporation is individually and personally liable for such
portions of its debts and liabilities as the amount of stock or shares
owned by him bears to the whole of the subscribed capital stock or shares
of the corporation, and for a like proportion only of each debt or claim
against the corporation.” The bills were drawn by the corporation, and
were made payable to its own order, on the firm of William T. Coleman
& Co., and prior to their delivery were indorsed in blank by said corpora-
tion. After delivery, and before maturity, W. T. Coleman & Co., at the
city of Vancouver, British Columbia, transferred and delivered them to
the plaintiff, a foreign corporation. The bills, not having been paid at
maturity, were protested, and notice given to the Alaska Improvement
Company. This action was thereupon instituted against defendants.
The defendants demur to the complaint upon the ground that this court
has no jurisdiction of the person of the defendants or the subject of the
action, in this:

“That the plaintiff sues as an assignee of a chose in action, to-wit, bills of
exchange, which were drawn by a dumestic corporation in favor of itself on
William T. Coleman & Co., who were citizens and residents of the state of
California; the drawer, drawee, and payee of each of said bills of exchange
being citizens and residents of the state of California.”

The statute relative to the jurisdiction of the circuit court, in actions
of this character, reads as follows:

“Nor shall any circuit or district court have cognizance of any suit, except
upon foreign bills of exchange, to recover the contents of any promissory
note or other chose in action in favor of any assignee, or of any subsequent
holder, if such instrument be payvable to bearer, and be not made by any cor-
poration, unless such suit might have been prosecuted insuch court to recover
the said contents, if no assignment or transfer bad been made.”

If this action is to be considered as an action by an assignee to re-
cover the contents of a chose in action, then the first question to be de-
termined is whether the bills of exchange are choses in action, payable
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to bearer. The rule in regard to commercial paper is fo the effect that
& bill or note made by a person payable to himself or to his order, if in-
dorsed by him and delivered to another person, becomes, in legal effect,
payable to the bearer, and may be so treated and declared on. They are
designed to enable the holder to pass them without indorsement, and it
seems to be simply a roundabout way of making the bill or note payable
to bearer. Tied. Com. Paper, § 20; Daniel, Neg. Inst. § 130; Bank v.
Alley, 79 N. Y. 536. In Tiedman on Commercial Paper the author
says:

“In order that commercial paper may be negotiated without indorsement,
and the consequent liability of indorsers, and yet avoid the commercial dis-
credit of an indorsement ¢ without recourse,’ it has become quite common for
bills and notes to be made payable to the order of the drawer or maker, so
that the named payee is the same person as the drawer or maker. The drawer
or maker then indorses it in blank, and it is then transferred as if it had been
made payable to bearer. Of course, two parties, distinct and separate, are as
necessary to the negotiation of a bill or note as they are to the making of any
other contract. In consequence of this necessity, it was once supposed that
a note or bill would be invatid if the payee and the maker or drawer were one
and the same person. But whileit is manifest that such a bill or note is val-
ueless, until it has been transferred by indorsement to another person, be-
cause there has been no delivery, and consequently not a complete cuntract,
as soon as it has been indorsed and delivered to the purchaser there are two
distinet, separate parties to the contract, and the paper may be sued on as if
origirally made payable to bearer,”

In the light of these authorities, I am of opinion that the bills of ex-
change must be treated and considered as having been made payable to
bearer, and, having been made by a corporation, it follows that this
court has jurisdiction of the case by the express provision of the statute
above cited. Newgass v. New Orleans, 33 Fed. Rep. 196; Rollins v. Chaf-
fee Co., 34 Fed. Rep. 91; Wilson v. Knox Co., 43 Fed. Rep. 481; Bar-
num v. Caster Co., 34 Fed. Rep. 91. This conclusion is not, as argued
by defendant, opposed by any principle announced in Rollins v. Chaffee
Co. There the court said;

“The warranls being payable to the order of a person named therein, and
passing only by indorsement, in the absence of averment that the assignors
were qualified to sue in this court, we are without jurisdiction.”

In that case the warrants were not made payable to the maker, and
by it indorsed, but were made payable to another person. Here the bills
were made payable to the maker, and by it indorsed in blank, and then
delivered, and the bills, as thus delivered, under the rules applicable to
commercial paper, must be treated as having been made payable to bearer,
This case comes within the rule of Barnum v. Caster Co., supra, where
“the warrants, being payable to bearer, and made by a corporation, ap-
pear to be within the exception of the statute.” The demurrer is over-
ruled.



UNITED STATES v. NICHOLS. 359

Unitep StaTes v. Nicaois et al.

(Circwit Cowrt, D. Massachusetts. May 14, 1891.)

CrstoMs DuTiES—A DHESIVE FELT. )
“Felt, adhesive, for sheathing vessels,” is among the articles enumerated {n “the
free list” of the tariff act of 1883, (22 8t. 519.) This description is held to cover ad-
hesive felt such as was used at the date of the act for sheathing vessels, although
such felt may be imported forother uses. The use of an article does not necessarily
control its classification for tariff purposes.

At Law.

Appeal from decision of general appraisers under section 15 of cus-
toms act of June 10, 1890. The following was the decision of the board
of general appraisers, November 15, 1890, from which the appeal was
taken by the collector to the circuit court:

“The merchandise was classified as an unenumerated manufactured article,
under section 2513, Rev. St., (Act 1883,) and duty was assessed at 20 per cent.
Appellants claim free entry as adhesive felt for sheathing vessels, under
Tariff Ind. par. 696. The felt in question is in sheets and double sheets, and
the appraiser reports that ¢ the arlicle itself i8 identical in character with that
which is usually imported for sheathing vessels.” The appellants do not claim
that the felt is intended for sheathing vessels, while the collector and appraiser
state that it is imported for other use. Paragraph 696, Act 1883, places on
the free list ‘felt, adhesive, for sheathing vessels.” It would be impractica-
ble to follow up imported merchandise to its destined uses, and it would be
impossible in most cases to penetrate the intentions of manufacturers, ship-
pers, and importers. Nor does the use of an article necessarily control its
classification. There is no disagreement as to the fact that the adhesive felt
in question is suitable, fit, and of the kind commonly used for sheathing ves-
sels, and it must therefore be classified under paragraph 696, Act March 3,
1883. The entry should be reliquidated accordingly.”

Frank D. Allen, U. 8. Atty., for collector.

J. P. Tucker, for appellees.

NEetsoN, J. I think there is nothing whatever in the point raised by
the plaintiff in this case. The words “for sheathing vessels,” as used in
the clause of the tariff’ act of 1883 referred to, are descriptive of the ar-
ticle intended to be exempted from duty, and the clause is to be con-
strued as if it read: “Adhesive felt, such as is now used for sheathing
vessels.” Hartranft v. Langfeld, 1256 U. 8. 129, 8 Sup. Ct. Rep. 732.
That it has been discovered since the act was passed that adhesive felt
of this description could be used for some other purpose than sheathing
vessels affords no ground for taking the article out of the free list, when
used for the new purpose, and making it dutiable as an unenumerated
manufactured article, under section 2513 of the tariff act of March 3,
1883.

Upon the facts agreed, the decision of the general appraisers was clearly
right, and should be affirmed. Ordered accordingly.



