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For the reason that the court erred in the admission of the evidence
of Mathews as to the damages, the motion for a new trial is granted, and
the cause will be set down for a hearing in this court,

Youxng v. WEMPE et al.

(Circuit Court, N. D. California. February, 1891.)

1. COMPTROLLER OF THE CURRENCY—DEPUTY—PRESUMPTION.

The deputy comptroller of the currency being authorized by law to act for the
comptroller in certain contingencies, the courts will presume, in the absence of any
showing to the contrary, that the deputy, in acting for the comptroller in any
particular instance, has acted lawfully.

2. NATIONAL BANKS—ASSESSMENT ON STOCKHOLDERS—ACTION BY RECEIVER—COM-
PLAINT.

In an action by the receiver of a national bank against its stockholders to collect
an assessment made by the comptroller of the currency the complaint need only
allege that the comptroller determined that the assessment was necessary and levied
it, since such an assessment is conclusive as against the stockholders,

3. SAME—F0RM OF ACTION.
Such an assessment may be collected by the receiver by ap action at law against
the stockholders.

4, SAME—DEFENSE—HESTOPPEL.
In such action the stockholders cannot inquire into the legality of the receiver’s
appointment.

5. BAME—CONSTITUTIONAL Law.
The collection of such an assessment by an action at law does not deprive the
stockholders of their property without “due process of law.”

6. SAME—LI1ABILITY OF STOCKHOLDER.

A person who becomes a stockholder in a national bank thereby submits him-
self to the provisions of the national bank act, and becomes liable to be assessed to
ghe extent of his statutory liability for all debts of the baunk existing while he holds

is stock.

At Law.
Dorn & Dorn, for plaintiff.
A. N. Drown, for defendants.

Hawrgy, J., (orally.) This is an action brought by the receiver of
the California National Bank of San Francisco, Cal., to recover from de-
fendants, as stockholders in said bank, the amount of an assessment
made by the comptroller of the currency of the United States. The de-
fendants demur to the complaint upon several grounds. I have care-
fully examined the several authorities cited by the respective counsel,
and my conclusion is: (1) That the debtors of an insolvent national
bank, when sued by a receiver, cannot inquire into the legality of his ap-
pointment. (2) That the law authorizes the deputy comptroller of the
currency of the United States to act in place of the comptroller in cer-
tain contingencies stated, and the court will presume, in the absence of
any showing to the contrary, that the deputy has acted in conformity
with law. (3) That the assessment made by the comptroller of the
currency is conclusive upon the stockholders; at least that it is only
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necessary in the complaint to allege the fact that the comptroller deter-
mined that it was necessary to enforce the liability of the stockholders,
and did levy the assessment. (4) That an action at law may be main-
tained by the receiver to recover the assessments against stockholders.
(8) That stockholders are liable to be assessed equally and ratably to the
extent of their statutory liability for all debts existing while they hold
stock, and before they make a valid transfer of the same. (6) That the
various provisions of the national bank act are a part of the contract of
the charter of a national bank, and when a party becomes a stockholder
therein he necessarily submits himself to the provisions of the law under
which the bank is authorized to transact business. (7) That the claim
of defendant that he will be deprived of “due process of law” cannot be
maintained. These conclusions are sustained by the foliowing authorities:
Kennedy v. Gibson, 8 Wall. 498; Casey v. Galli, 94 U. 8. 673; Bank v.
Case, 99 U. 8. 628; Bailey v. Sawyer, 4 Dill. 463; Strong v. Southworth,
8 Ben. 331; Stanton v. Wilkeson, Id. 357; Welles v. Stout, 38 Fed. Rep.
67; Richmond v. Irons, 121 U, s. 27,7 Sup Ct. Rep. z88 The de-
murrer is overruled.

D’0OrLU v. BANKERS’ & MrrcHaNTS’” MuT. Lire Ass’X or UNITED
STATES et al.

(Circuit Court, N. D. California. February, 1891.)

INSURANCE—PREMIUM—FORFEITURE—TENDER.

Under Civil Code Cal. § 2611, which provides that an insurance policy may declare
that a violation of specitied provisions thereof may avoid it, a tender of the premium,
together with all other sums due on the policy, will not prevent a forfeiture of the
policy for a previous failure to pay the premium when due.

At Law,
Currol Cook and J. E. Toulds, for complainant.
Haggin & Van Ness, for defendants.

HawiEy, J., (orally.) This is an action to recover the sum of $10,000
alleged to be due upon a certificate of membership or policy of life
insurance, issued by defendant on January 20, 1886, to one Robert
Roy, and made payable upon his death to the plaintiff. This policy,
among other things, provides “that all expenses essential to the conduct
of the business of the association should be paid from the amounts re-
ceived as admission fees and annual dues.” 1t is alleged in the com-
plaint that on the 20th day of January, 1889, there was, by the terms
of the certificate, the sum of $30 payable to the defendant association,
which sum was not paid when due; but that, within a few days from
said 20th of January, the said sum was tendered to the defendant asso-
ciation on behalf of complainant, as also were all other sums payable by
the terms thereof up to the time of the death of said Robert Roy; but



