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- HyEr v. CHAMBERLAIN.
(Cireuit Court, D. South Carolina. May 22, 1891.)

RAILROAD—STOCK-KILLING—EVIDEXCE;

It is not negligence for a railroad ¢company to leave a train of freight-cars stand-
. ing on a siding npear a crossing, provided the crossing itself is kept unobstructed,
and the fact that a mule wandering up the track from the crossing was concealed
by the freight-cars from the engineer of a rapidly approaching train until it came
arourd the end of the freight-cars onto the main track at so little distance that
it was impossible to stop the train before the mule was struck, will not render

the company liable therefor.

At Law.
Simeon Hyde, for plaintiff,
Brawley & Barnwell, for defendant.

Simonton, J.  This is a claim against the receiver, for the value of a
mule killed upon the track of the South Carolina Railway by one of its
locomotives. Both parties submit the matter to the court. The mule
was killed about 290 feet from Sineaths station. At this station are
four tracks, laid on lands owned by the railway company in fee. The
residence of the plaintiff, consisting of a tract of land, dwelling-house,
and store, is to the west of the track. From it leads a public road cross-
ing the railroad track at Sineaths. On the day of the accident there
was on each of the side tracks nearest to plaintiff’s premises a train of
box-cars. They were below the crossing, which had been left entirely
unobstructed. The locomotive which killed the mule was on the main
track. Between it and the box-cars on the side track wasa space of four
or five feet. As the mule was killed by the locomotive of defendant, the
law presumes negligence, and this presumption must be rebutted.. Dan-
ner v. Railroad Co., 4 Rich. Law, 329; Fuller v. Railway Co., 24 8. C. 133.
The only eye-witness of the accident was the engineer in charge of the
locomotive.  He had been in service for 30 years. He saysthathe was
in-charge of the passenger train, about an hour behind time, running at
the rate of 35 miles an hour, with 4 coaches, including the baggage-car;
that after he had passed the crossing at Sineaths he saw the mule com-
ing from behind the train of cars on the siding, and on the track, about
35 feet ahead of him; that he could not possibly have stopped his train,
nor do anything except open his connections with the whistle and blow;
that he struck the mule, and no doubt killed it. He admits that nis en-
gine had become disabled on one side, but swears that with every appliance
in order he could not have stopped under 250 yards, at the rate of speed
he was under, and with such atrain. If the disabled condition of the en-
gine did not contribute to the accident, the defendant cannot be held
liable for that. Simms v. Railroad Co., 26 S. C. 495, 2 S. E. Rep. 486.
To rebut this testimony the plaintiff proved that there were seen tracks
of the mule from the premises of plaintiff to the railroad crossing, and
from the crossing, between the main track and the siding, up to the
point where it was killed. The plaintiff claims that under these circum-
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stances defendantis liable. His positionisthis: The defendant suffered

a train of cars to remain ‘on the siding, very close to the main track,
along which this train came; that the mule, wandering, got on the track,
and, having been caught in between the two trains in its éffort to escape,
was killed; that, if the engineer did not see the mule in time to avoid
the accident, he was prevented from doing so by this obstruction of the
train of box-cars placed there by agents of defendant. Murray v. Railroad
Co., 10 ‘Rich. Law, 227, is relied upon for this position. In this case
4-horse had been hitched at a point not far from a railroad crossing, at
night. A train of cars had been left on the railroad.track, obstructing
the crossing, and some distance ahove and below it. The horse broke
loose, and, attempting to cross, wandered up and down the track until
the train came up at 11 ». M., and killed it. There was a deep cut on
both sides of the crossing. The defense relied upon the fact that the
killing was at night, and so unavoidable. The court held that this was
not enough to rebut the presumption of negligence, and, beyond this,
held that the obstruction of the crossing’ was an unlawful act, which
contributed to the accident, and made defendant responsible. In the
present case the crossing was not obstructed. True, a train was on the
siding; but this siding was on lands held in fee by the company, and its
use by the company was lawful. In Murray's Case this is distinctly
recognized:

“Either the turn-out should have been large enough for the trains which
stopped there to have stood above or below the cr ossing, or else the cars of a
térzgn at rest should have been detached so-as to give a free passage.” Page

See, also, Adkins v. Razlway Co., 27 8. C 71, 2 S E Rep. 849
Guess v. Railway Co., 30 8. C. 163, 9 S, E. Rep. 18

If the train was lawfully there, then defendant cannot be held re-
sponsible simply because it was there,. Indeed, the defendant is pro-
tected because it was.there. If the mule came from behind this train,
and it 'was therefore not seen until it was only 35 feet off,—a distance with-
in which the train could not have been stopped,—the grounds for excuse
laid down in ‘Murray’s Case Would apply. Page 232: The claim is dis-
allowed. ‘ '
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McCrarY v, Cuicaco, M. & Sr. P. Ry. Co.
' (Gircuit Court, W. D. Missourd, W. D. Maroh 16, 1891.) |

RATLROAD COMPANIES—ACCIDENTS AT CROS81NGS—CONTRIBUTORY NEGLIGENCE, "

" Plaintiff’s intestate attempted to cross a street on which were two railroad tracks,
about nine feet apart. Just as he reached the second track, a train on it came up,
and, in order to avoid it, he stepped back upon the first track and was struck by
an engme that-was backmg up on that track., .Held, that the railroad company
was not responsible for the accident.

At Law. '

This was an action by plaintiff for the killing of her husband, Frank
McClary, on March 12,1889, by a switch-engine of defendant. The ac-
cident occurred at Twentmth and Harrison streets, in Kansas City, Mo.
The trains of defendant used the tracks of the Kansas City Belt Line,
which were laid on Twentieth street. There were two tracks running
east ‘and west. The distance between the two tracks was nine feet.
About the time of the accident a passenger train of the defendant was
going east on the south track, and a switch-engine was backing west on
the north track. The switch-engine struck and killed McClary There
was evidence tending to show that the switch-engine was running faster
than authorized by ordinance; that deceased was going south on Harri-
son street; that he walked across the north track, and was about step-
ping on the South track, when he glanced up and saw the passenger
train, consisting of three or four cars, within a very few feet of him; that
to get out of the way of that train he stepped backward, never looking
eastward, till he reached the north track, and stood on one of the rails
thereof. Just as the rear end of the passenger coach got by him, the
switch-engine going east struck him, causing his death. The defendant
demurred to the evidence.

Hollis & Latshaw, for plaintiff.

Prait, Ferry & Hagerman, for defendant.

Before CaLpwELL and Privirs, JJ.,

CarpwELL, J., (orally, after stating the facts as above.) This, in my
opinion, is what would be called a simultaneous transaction. The de-
ceased for the motent seems to have been utterly absent-minded. He
went upon those railroad tracks, not looking to the rxght or to the left,
at a time when there wete two irains approaching. It is a case that is
remarkable. He proceeded to cross one track onto the second track, and
had just reached that, when he was in the attitude of being run down
by that train, and barely discovered it in time to escape being killed
there. He must have been somewhat agitated and confused by the great
peril which he had just escaped. All plaintiff’s witnesses have testified
that he had walked forward and then backward onto the other track, and
I think it.ig perfectly obvious, taking this testimony all -into cousidera-
tion, that the man, ;traversed that space of nine feet between the two
tracks, and had Just reached the other track, when he was killed; he



