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found in 9 8t. 635, and was enacted in 1851, and is said .in Moore v. Trans-
portation Co., 24 How.1, to have been in consequence of the decision in
Navigation Co. v. Bank, 6 How. 344, applying the common-law liability
of common carriers to carriers by water. Its provisions are largely bor-
rowed from similar legislation in England. There ship-owners were first
exempted from liability in case of loss or damage by fire by the statute
of 26 Geo. ITI., re-enacted in 17 & 18 Vict. ¢. 104, § 503. The acts of
both nations are essentially alike. The courts of England have ruled that
the exemption of the statute corresponds with the ordinary exemption
from the accidents of navigation, and docs not touch liability to contrib-
ute towards a general averags. Schmidt v. Madl Steam-Ship Co., 45 Law J.
Q. B. 646; Crooks v. Allan, 5 Q. B. Div, 38, Considering the previous state
of the law, the object to' be obtained, and the history of the legislation,
there can exist no reasonable doubt of the correctness of these decisions.
That in the law of insurance damage by water is attributed to the original
peril by fire as a direct and proximate canse does not warrant a construc-
tion of the act in question which would seriously unsettle the law of general
average, and was clearly without the intendment of congress. Excep-
tions to libel overruled.

Tue IBeriA.}

Fasre et al. v. Cunarp S. S. Co.

(District Court, E. D. New York. May 15, 1891)

CoLristoN—Damaces—LO8s oF ExXIsTING CHARTER.

A vessel, under a charter which ended at New York, was sunk by collision be-
fore reaching her port of destination. Awaiting her at New York was a second
charter from that port to Cadiz. The commissioner, in assessing damages against
the colliding vessel, declined to allow as an item thereof the freight which the ves
sel would have earned on the second voyage. Held,that such freight was a proper
item of the damages recoverable against the colliding vessel

In Admiralty. On exceptions to commissioner’s report.
R. D. Benedict, for libelants.
Owen, Gray & Sturges, for respondent.

Bexeprer, J. This case comes before the court upon exceptions taken
by each party to the report of the commissioner to whom it was referred
to ascertain the damage sustained by the libelants by the sinking of the
steamer Iberia in a collision with the steam-ship Umbria. The princi-
pal objection to the report is that taken by the libelants upon the ground

1Réported by Edward G. Benadict, Esg., of the New York bar.
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of the re]eotLon by the comnnqsmner of any allowance for the loss of
freight’ wlnch the steamer would have earned. under a charter which had
been effected on October 27, 1888, in anticipation of her arrival in New
York, upon the completion of the charter, from New York to Aden and
back to New York, under which she was sailing to New York at the
time she was sunk and became a tptal loss. Evidence was introduced
before the commissioner showmg that at the time of the sinking of the
Iberia by the collision in question there was awaiting her in New York
a charter-party, executed October 27, 1838, for a voyage from New York
to Cadiz to carry a cargo of tobacco and sma]l stowage. That tobacco
and staves had been actually envaged for such a voyage, on which she
would have earned a gross freight. of $11,608.53. The commissioner
declined to allow the amount of freight that would have been earned by
the steamer under the charter from New York to Cadiz, upon the ground
that she became a total loss by means of the colhsmn in question, and
in such cage the hablhty of the offending party ends with payment of
total loss, ‘with 1nterest from the time of loss.

I am uhable to agree with the commissioner in this conclusion. The
rule of restitutio ad integrum is applied to losses caused by collision, as
also the rule that nothing can be allowed for damage that is uncertain,
speculative, and remote. In this case there is nothing uncertain, spec-
ulative, or remote in the claim for the freight that had been actually
contracted for the Iberia under the charter from New York to Cadiz.
The voyage had been determined on, the charter-party had been exe-
cuted, and the cargo had been engaged; and it is certain that, but for
the collision in question; the Iberia would have eafhed for her owners,
under the charter to Cadiz, a sum that is capable of computation. If|
at the time of her loss, the ship had-been engaged in performing a char-
ter from Aden to New York and back to Cadiz, the loss of freight on the
voyage to Cadiz would have been recoverable, and it is not seen how
any différence’arisés from the fact that at the time of the loss she was.
chartered: for the same. voyage by:two charter-parties instead of one.
The ship 4t the time of her destriction was not only performing the
charter from New York to Cadiz, but she was also proceeding to New
York for the purpose of taking on board the cargo which it had been
agreed she should carry.to Cadiz, and:which was then awaiting her ar-
rival. The freight that the ship would have earned on that voyage
seems, therefore, to me to have beén: actually lost-by reason of the col-
lision, and I am unable to discover any ground for rejecting any part of
an actual loss which the libelant sustained by reason of the destruction
of his shi p, Courts of admiralty, which are courts of equity, are not
more restncted in'the ‘matter of damages than are the courts of common
law; and, ]phe rule of courts of common law, as stated in Addison on
Torts, (yo me 2, § 1391 )18 as follow

“Alﬁhough a plamtlff is not to be compensated for uncertdm and doubtfut

consequences which ms 6y never ensue, yet he is entitled to compensation for
losses which will almost to a ‘certainty happén.”
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This case comes within that rule. It seems strange to say that the
fact that the ship became a total loss by reason of the defendant’s negli-
gence prevents the libelants. from recovering of the defendant freight
which his ship would have.earned but for her loss, I am aware that
the adjudged cases are not in entire harmony upon the pomt under con-
gideration, but I think the following cases, namely, The Freddie L. Por-
ter, 5 Fed. Rep. 822; The Canada, Lush, 586; The Consett, 5 Marit.
Law Cas. 34n; The Star of Indin, 1 Prob. Div. 466 The Mary Stecle, 2
Low. 370; The Belgenland, 36 Fed. Rep. 504, —aﬁ'ord support for, a de-
‘cision, Whlch dppearts to me to be the only Just decision in this case, that
‘the loss of the freight which the ship would have earned on the voyage
from New York to Cadiz should be included in the recovery. Thesecond
exception taken by the libelant is therefore allowed, and the case will be
referred back to the commissioner to ascertain and report the amount of
loss actually sustained by the libelant by reason of having been preverted
from performing the charter from New York to Cadiz, “Which had been
executed on October 24, 1888, The other exceptions taken by the libel-
ants are overruled, as are also the exceptions taken by the respoundent.

Tar Mepusa,

Tax M. E. StarLEs,
FLANNERY v. THE MEDUSA,

CENTER v. THE M. E. STAPLES,

(District Court, E. D. New York. May 22, 1801.)

CoLLISION—STEAM AND SATL—PLEASURE YACAT—DUTY OF STEAM-VESSEL.
A steam-vessel is under the same obligation to avoid a sailing yacut as any other
vessel under sail.

In Admiralty. Suit to recover damages caused by collision,
Hyland & Zabriskie, for the M. E. Staples.
Julian B. Shope, for the Medusa.

BEenEeDICT,J. Atthe time of the collision which gave rise to this action
the sloop yacht Medusa and the tug M. K., Staples were proceeding down
the New York bay above the Narrows, on crossing courses. The yacht,
being a sailing vessel, had the right to hold her course, and it was the

3Reported by Edward G. Benedict, Esq., of the New York bar,



