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The general rule is that the expression “natural children” refers ex-
clusively to children born out of lawful wedlock. Plaintiff’s counsel
claim, therefore, that, as the right is given to the parents of a deceased
and unmarried minor, whether such minor be a natural born or adopted
child, it includes such a case as this. The answer to this contention is,
first, that it has been held that in a statute declaring that adopted chil-
dren shall have all the rights of natural children the word “natural”
was used in the sense of legitimate. Barns v. Allen, 9 Amer. Law
Reg. 747. Apart from this view, the language of the section is not in
my judgment consistent with the proposition that it confers the right
claimed here, for the right of action is given to the father and mother,
who may join in the suit, and ¢ach shall have an equal interest in the
judgment, or, if either of them be dead, then by the survivor., That
the father has no right to sue is perfectly clear, and yet the only provis-
ion authorizing father or mother to sue is that just quoted. They may
join if living, and the suit can be by one only in case the other be dead.
This clearly, in my mind, refers exclusively to cases where father and
mother are joined in lawful wedlock. It is urged, however, that the
statute, being remedial, should be liberally construed to effectuate the
manifest purpose of the legislature to provide damages for parent or par-
ents of minor unmarried children. The liberal rule of construction
might be invoked if this were a statute providing compensatory damages
merely. But even in that case, inasmuch as the statute creates a right
of action which did not exist at common law, that right can be exer-
cised by those only who come within its provisions, which do not in-
clude the mother of an illegitimate child.

The case will be dismissed.

CraNE CrEEk Snooring Crur Co. v. CEpar Point Crus Co.

(Cireuit Court, N. D. Ohto, W. D. May 1,1891.)

Pusric LaNps—8SwaMp LARDs—DrcisioN oF COMMISSIONER.

By Act Cong. Sept. 28, 1850, the commissioner of the general land-office was con-
stituted a special commissioner for determining the character of lands which, un-
der that act, either passed to the state or were lands subject to sale; and where, in
an action of ejectment, it appears that the lands in question were a part of a cer-
tain list of lands selected by the state, and claimed by it under the act, but that
its claim was rejected by the commissioner in 1852; that again, in 1882, the land
was claimed by the state as swamp land, and that the claim was again rejected by
the commissioner as having been finally adjudicated by the formerrejection thereof;
and that the action of the commissioner was sustained by the secretary of the in-
terior on appeal,—such decision of the land department will be regarded as conclu-
sive; and the question whether the lands are really swamp lands, within the mean-
ing of the act, will not be considered by the court,
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.- Ricks, J.. The petition in. this case was filed on the 2d day of Sep-
tember, 1889, in the court of common pleas for Lucas county, Ohio.
On the;2d of October 1889, the defendant filed its orlgmal answer, and
on the same day ﬁled its petltmn and bond for removing the cause to
this court. . The petition avers that the plaintiff is a corporation created
under and by the laws of the state of Ohio, and that the defendant is
also an Ohio corporation, :The plaintiff further aversthat it has a legal
estate, and is-the owner, in fee-simple, of certain swamp lands formerly
owned by the state of Ohio, which lands are more particularly described
as follows: “Being lots 1 and 6, in town 10, section 11 south of range
10, East Michigan meridian, in Lucas county, state' of Ohio;” and that
said plaintiff is entitled to the immediate possession of said lands so de-
scribed,. . That the said defendant, the Cedar Point Club Company, has
ever since on or about the Ist day of June, A. D. 1889, unlawfully kept,
and does now unlawfully keep, the said plaintiff out of possession
thereof. Wherefore said plaintiff prays that it be decreed by the court
to be the owner of said lots 1 and 6, the above-described premises,
and that it bave judgment for the recovery thereof; that the defend-
ant be ordered to deliver to the plaintiff the immediate possession thereof.
The defendant, in its original answer, admits that it is a corporation,
and that ever since June 1, 1889, it has kept the plaintiff out of pos-
session of the real estate described in the petition. It avers that it is
the owner, in fee-simple, of the real estate described in the petition, and
was for many years prior to this suit, and is now, in possession of the
same. as owner thereof; that it purchased the same from Philip La-
corse, who conveyed the same to the defendant prior to this suit; that
said Lacorse derived his title and ownership by entry and patents from
the United States. On the same day, the defendant filed its petition
for removal to this court on the ground that the controversy between the
parties involved the construction of an act of congress, and thereby
conferred jurisdiction upon this court. On the 22d of January, 1890,
the defendant, by leave first had and obtained, filed its amended an-
swer, in which it admits and reaffirms all the allegations of the original
answer, and, further answering, says that on December 19, 1850, under
the swamp-land act of congress of September 28, 1850, the state of
Ohio selected a list of swamp lands to which it claimed it was entitled
under the provisions of said last-named act, embracing in the aggregate
32,438.15 acres, included in which was the land described in the plain-
tiff’s petition herein. On the 19th of December, 1850, the register of
the land-office at Defiance, Ohio, reported to the general ]and—ofﬁce at
Washington:

“That the list above named contained all the swamp or overflowed lands
unfit for cultivation in this district, as far as a determination can be formed
from the plats and descriptive notes in this office, made out in pursuanée of

a circular from the commissioner of the general land-office, dated November
21, 1850.”

On the list of land thus reported from the Defiance land-office was a
large tract of'marsh land, among which was included the land deseribed
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by the plaintiff’s petition, which was designated and marked on said
list as follows:

DisPUTED TERRITORY NORTH OF THE OLD STATE LINE.

Deep marsh covered with water, 9s., 9e., - - - - 2,500
Same, 98, 10 e., - - - - - - - 1,500
Same, 10 8., 10 e., - - - - - - 2,000

6,000

Uporn: full consideration of the facts, including that of the character
of the land, the claim of the state of Ohio to all of said 6,000 acres was
rejected by the commissioner of the general land-office because said
lands were not within the operation of the act of September 28, 1850.
Said decision- was rendered on the 29th of September, 1852, and said
lands, including the lands claimed in the plaintiff’s petitition, were des-
ignated in the general land-office as ¢ List No. 2, Defiance, Ohio.” Said
rejection was registered in the general land-office on October 8, 1852,
and a duly-certified copy thereof was sent to the register at Deflance,
Ohio; and on October 7, 1852, a similar copy was sent to the governor
of Ohio, and duly received by him. The answer further avers that the
authority to determine all questions relating to the lands affected by the
act of September 28, 1850, was vested in the secretary of the interior
and the commissioner of the general land-office, and that the decision of
the commissioner was final, unless an appeal was taken to the secretary
of the interior; and the answer avers that no such appeal was taken by
the state of Ohio, and that the decision referred to was therefore con-
clusive as to the character of said land, and as to the title of the plain-
tiff thereto. The answer further avers that afterwards, on the 11th day
of February, 1882, G. H. Foster, a commissioner appointed under the
laws of Ohio-to represent her in her swamp-land claims against the general
governmerit, filed his application with the commissioner of the general
land-office to sell the Jands within the limits of the Marston survey, which
included the 6,000 acres of land heretofore referred to, and including
the land claimed in the plaintiff’s petition as belonging to the state of
Ohio under the swamp grant of September 28, 1850; act of March 3,
1857; and sections 2479, 2481, and 2484 of the Revised Statutes of
the United States. The commissioner of the general land-office again
rejected sdid application, for the reason that the state of Ohio had once
been heard on said claim, which had been rejected, and from which
"decision no appeal had been taken, and that thereby said rejection be-
came a final adjudication of the claim. From said decision an appeal
was taken by the commissioner for Ohio to the secretary of the interior
prior to March 9,1882,and a request was made at the same time to stay
the public sale of said lands, offered in pursuance to' the former decis-
jon; and on that day the secretary affirmed the decision of the gen-
eral land-office, and refused to postpone the sale.. And thereafter, on
application of the state of Ohio, the secretary gave a rehearing on said
appeal, and on the 29th of March, 1882, the former decision was re-




276 . % FEDERAL REPORTER, vol. 46.

affirmed, and it was ordered that said lands be advertised and disposed
of as public lands of the United States. The Honorable H. M. Teller
baving soon thereafter succeeded the Honorable S. J. Kirkwood as
secretary of the interior, an application was made to him on behalf of
the state of Ohio, and others interested in said land, to have the decis-
ion of his predecessor reviewed. Said application was rejected by the
new secretary on the 8th day of June, 1882, for the reason that the for-
mer decisions were correct and final, and because the lands had been
actually sold under his predecessor’s orders, and, such sale having been
properly and satisfactorily made, the secretary ordered the patents to
issue upon the entries made at the public offering. The answer further
avers that the land described- in the plaintiff’s petition was embraced
within all the foregoing adjudications and decisions, which the defend-
ant avers are final as to all claims of the state of Ohio; and that, sub-
sequent to said decisions, Philip Lacorse, the defendant’s grantor, re-
ceived from the government of the United States a regular patent for
the lands described in the plaintiff’s petition. The defendant further
avers that it was duly transferred on the tax duplicate of Lucas
county, and that since 1882 it has owned and possessed the same,
and paid taxes thereon for city and county purposes in said county.
Wherefore it asks that it may be decreed to be the owner thereof, and
its title thereto be forever quieted as to all claims of the plaintiff.
The plaintiff filed its demurrer to the above amended answer, because
“the same does not state (acts sufficient to constitute a ground of defense.”

These pleadings present the question whether, assuming all the facts
to be true as pleaded in the answer, the plaintiff is precluded by the
decisions set forth therein from further contesting the validity and con-
clusive character thereof. Under the act of September 28, 1850, the
commissioner of the general land-office was constituted a special tribunal
for determining the character of lands which, under that act, either passed
to the state, or were held to be lands subject to sale under the provisions
of law. In this case, by affirmative action on the part of the state of
Ohio, through its land commissioner at Defiance, the question was fairly
presented to the commissioner of the general land-office as to the char-
acter of the 6,000 acres of land specifically described in List 2, as set
forth in the amended answer. After satislactory hearing, the exact nat-
ure of which is not disclosed by the answer, and is not material for the
purposes of this opinion, the land-office held that the 6,000 acres re-
ferred to were not swamp lands, and therefore did not pass to the state
of Ohio under the act of congress referred to. Of this decision due no-
tice was given to the state of Ohio, both to its land commissioner and to
the governor thereof. Under the acts of congress, the right to an appeal
to the secretary of the interior was given to the state. This right was
not exercised, for reagsons which must have been satisfactory at the time
to the authorities of the state. Nearly 30 years after that decision the
state of Ohio again appealed to the land-office, through its land commis-
sioner, to sell the lands within the limits of the Marston survey, which
included the lands in controversy in this case, as belonging to the state
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of Ohio under the swamp-grant act of 1850; the act of Match 3, 1857;
and sections 2479, 2481, and 2484 of the Revised Statutes of the United
‘States. The commissioner of the land-office again rejected this applica-
tion. From his decision, an appeal was taken to the secretary of the
interior, who affirmed the decision of the land commissioner. A peti-
tion for rehearing was filed. That was allowed, and, after consideration,
the decision of the secretary was reaflirmed. Hewas then succeeded by
Secretary Teller, to whom application was made to review the decision
of his predecessor. This petition was heard, and refused for the rea-
sons stated in the amended answer. ’

This brief statement of the history of this litigation shows conclu-
‘sively that the state of Ohio has been diligent in her efforts to recover
these swamp lands, and escape from the conclusive character of the de-
cision against her in 1852. It is now insisted on the part of the plain-
tiffs that, conceding all these facts, the defendant is nevertheless without
any legal defense in this case, and that the cause should be allowed to
proceed to trial, and the plaintiff be permitted to show that the lands
referred to were in fact swamp lands, and passed to the state of Ohio by
virtue of the act of 1850. I do not think this claim can be conceded.
Congress, by the act referred to, created a tribunal for the purpose of
determining the character of the lands claimed by the state to have
passed by virtue of that act. An appeal was made to this tribunal, as
hereinbetore stated, by the state of Ohio, and the decision of the land-
office was that these lands were not swamp lands. They were accord-
ingly held to be lands subject to sale; and, after due and proper notice,
the lands were sold, and a patent was issued therefor. The supreme
court has said:

“IWhen the law has confided to a special tribunal the authority to hear and
determine certain matters arising in the course of its duties, the decision of
that tribunal, within the scope ot its authority, is conclusive upon all others.
That the action of the land-office in issuing the patent for any of the public
land subject to sale, by pre-emption or otherwise, is conclusive of the legal
title, must be admitted, under the principle above stated; and in all courts,
and in all forms of judicial proceedings where this title must control, either
by reason of the limited powers of the court or the essential character of the
proceedings, no inquiry can be permitted into the circumstances under which
it was obtained.”

But it is claimed that the decision of the land-office was not res adju-
dicata, because the parties now before this court were not parties to the
contention before the land-office. But that decision referred to this
particular tract of land in dispute, and it was a well settled principle
of law that all parties and their privies must take notice of any decision
affecting the title of the land to which they make claim. It will easily
be seen that to hold otherwise would make the title to such lands very
uncertain. The court might find great difficulty in determining what
was the actual condition of these lands in 1850. They may then have
been under - many feet of water, or they may have been arable lands.
Subsequent changes in the water-courses and drainage of the state may
affect the character of such lands very materially, The decision of -the
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‘land-office in 1852 may have been correct, both as to the law and as to
the facts relating to the actual condition of the land, as to being over-
flowed ‘or not.' Their condition may subsequently have changed, and
to permit of oral proof now upon this point would lead to endless con-
fusion, and perhaps work great injustice to the parties concerned. The
only safe course is to act upon the principle announced by the supreme
court, and treat the decicion of the tribunal appointed at the time to
determlne that fact as finali The conclusion must therefore be that the
decision of the land-office in 1852, not having been reviewed by the
state of Ohio, as the law permitted, became final and conclusive as
against the state, and ‘neither the state nor its privies can now be per-
mitted to come and controvert that decision. But the amended answer
avers that the particular land for which the plaintiff brings suit was
“included in the land sold under the direction of the general land-office
of the United States. The demurrer concedes that fact. It must there-
“fore follow that, upon the pleadings as they stand, the defendant is en-
titled to the judgment, and the petition must be dismissed.

Goopyear DentAL VurcAnite Co. v. WHITE, (two cases.)
(Cireuit Court, S. D. New Tork. April 24, '1891.)‘

ABATEMENT AXD REVIVAL--LACHES.
After the lapse of nearly 12 years after the death of a sole defendant in a suit in
which issue has never been joined, though the suit was begun4 years before his
death, the suit cannot be reV1ved against his executors.

At Law

W. H. L. Lee, for pet1t10ner, cited the following caseés on the question
“of delay:

Beach v. Reynolds, 53’\T Y.1; Coit v Oampbell. 82 N. Y. 509, and cases

cited; Bennelt v. Cook, 43 N. Y 537; Evans v. Cleveland, 72 N. Y. 486;
Lyon v. Park, 111 N. Y. 850, 18 N. E. Rep. 863.

LacoMsg, Circuit Judge. - These are motions to. revive two. actions,
the one for maintenance,—the defendant being charged with the ma-
licious defense of and interference in certain suits in which he had no in-
terest,—the other for slander of title to personal property. They were
commenced, the former in this court in 1873, the latter in the state court
in 1875, in which year it was removed into-this court. Issué has never
been joined. The sole defendant died on or about December 29, 1879,
in Paris, France, and was at the date of his death a resident of Philadel-
phia, Pa. On December 31, 1879, his will was duly admitted to pro-
bate in the city of Philadelphia, and within two months thereafter let-
ters testamentary were duly issued to his executors, who have entered
upon the execution of their duties, and are still acting as such.. The




