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exacted by way of license for the exercise of corporate franchises. In
this conclusion I concur, and it therefore follows that, as the defendant
corporation has not contracted to pay license fees that may be exacted
from the plaintiff corporation by the state for the use and enjoyment of
corporate franchises, and as such license lees cannot be regarded as taxes
either upon real and personal property, franchises, capital stock, or gross
receipts, the defendant is not liable as charged in this action, and is en-
titled to judgment upon the facts and the law applicable thereto. This
finding renders it unnecessary to consider the other defenses interposed.

MARSHALJ_ V. WABASH R. CO.

(Circuit Court, S. D. Ohio, W. D. April 9, 1891.)

1. DEATH BY WnO)lGFUL ACT-PE)lAL STATGTE-FOREIG)l JURISDICTION.
Rev. St. Mo. 1889, § 4425, providing that whenever any person shall die from any

injury resulting from or occasioned by negligence, unskillfulness, or criminal in-
tent, the defendant shall forfeit and pay the sum of $5,000, which may be sued for
and recovered, irrespective of the actual damages caused hy such death, is a penal
statute, and, under the rule that such statutes can be enforced only within the sov-
ereignty of their creation, a federal court in another state will not entertain an ac-
tion thereunder.

2. SAME-MOTHER OF ILLEGITIMATE CHILD.
Under the further provision of that section, (Rev. St. Mo. 1889, § 4425,) that if

the deceased be a minor and unmarried, whether such deceased unmarried minor
be a natural born or adopted child, then the father and mother may join in the suit,
and each shall have an equal interest in the judgment, extends only to the case of
natural born legitimate children, and no action can be maintained by a mother for
the death of her bastard child.

At Law.
H. D. Peck, for plaintiff.
Lawrence Maxwell, .Jr., and Charles E. Peers, for defendant.

SAGE, J., (orally.) This cause is before the court on an objection to
the jurisdiction, and to the right of the plaintiff to maintain the action
under the statute upon which it is based. .
The action is to recover $5,000 damages by reason of the death of the

minor son of the plaintiff, which it is alleged was caused by the neg-
ligence and unskillfulness of the' employes of the defendant while con-
ducting and managing a train of cars in the state of Missouri, upon
which the deceased was a passenger. It is conceded that the deceased
was the illegitimate son of the plaintiff. The father is not joined in the
action, nor is there any allegation that he is dead.
The objection to the jurisdiction is that the statute (section 4425, Rev.

St. Mo. 1889) provides for damages whenever any person shall die from
any injury resulting from or occasioned by the negligence, unskillfulness;
or criminal intent set forth and described in the section, and that the
defendant "shall forfeit and pay for every person or passenger so dying
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the sum of $5,000, which may be sued 'for and recovered" by the per-
Bons named; the section containing the following clauses:
"If such deceased be a minor, and unmarried, whether such deceased un-

married minor be a natural born or adopted child. if sllch deceased unmar·
ried minor shall have been duly adopted according to the laws of adoption of
the state where the person executir,g the deed of adoption resided at the time
of such adoption, then by the father and mother. who may join inthe suit,
and each shall have an equal interest in the judgment; or, ,if either of them
be dead, then by the survivor."
There is also a right of action given to the minor child or children of

the deceased, whether they be natural born or adopted. Counsel for the
defense urge that this statute is penal. To this counsel for the plaintiff
answer that the supreme court of Missouri, in Coover v. kloore, 31 Mo.
574, held that the sum which might be recovered under the statute then
in force-which, so far as it affects this question, is in no essential dif-
ferent from the statute above quoted-was not intended as a penalty,
but as compensatory damages, liquidated by the statute; the fact being
that under the act only persons presumed to be interested in the life of
the deceased may institute an action under it.
Counsel for the plaintiff refer aisfJ to Philpott v. Railway Co., 85 Mo.

164, in which the court, considering the same statute, say:
'''fhe statute is remedial, and is designed to be compensatory in part. But

it is more than this. 'fhe case at bar deri10nstrates the fact that it cannot
be wholly compensatory. for the amount of tbe recovery, being fixed. as it is.
is altogether out of proportion to tIle value of the services of the son for the
remainder of the period of his minority. The law is also designed to guard
and protect persons and the traveling public against the wrongful acts thereby
prohibi,ted. Whether the amount awarded is denominated damages. compen-
satory damages, liquidated, as it was in Ooover v. Moore, 31 Mo. 574. or a
penalty, is not material. 'fhe law. as well as being compensatory, is of a penal
and police nature, and can without objections subserve both purposes at one
and the same time.
"The right to recover is therefore not made, to depend upon services which

the deceased could have rendered to the persons suing. The'emancipation of
the son by the parent, jf alleged and proved, constitutes no defense."
In case the action wits by' husband and wife because of the

death of their minor son, between 19 and 20 years of age, occa-
sioned by,the collision of two trains of cars on£he defendant's road in
the state ofMissouri. Tbedefendant, among other things, answered that
the plaintiffs and their son were residents lirid citizell'3 ofthe state ofTexas;
and, further, that they had emancipated their sonfrom all paternal con-
trol and interference. These defenses were,on motion of the plaintiffs,
stricken out, and the cuse 'was takenu.p to the supreme court upon as-
signmimtsof error for that, among other rulings.
Now: it is insisted that these decisions settle the proposition that the

statute under consideration is 110t a penal statute,llnd that tbis court is
brmnd by those decisions. I do not concur with either proposition. It
is true that the court in Coover v. Moore say that the damages are com-
pensatory. So they may be in certain cases, andin Some cases leRs than
fullcdinpensation. 'But wh€re the plairitiff is not required to offer any
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evidence proving damages,and the defendant is not permitted to offer
any evidence diaproving damages, and the recovery is to be one fixed
sum in every case, .1 cannot understalld how the statute under which
that is done can be regarded as providing compensation merely, and not
penal. In Philpott's Case, however, the ruling is that the statute is pe-
nal, and thatit is also to a certain extent compensatory. I do not un-
derstand that this court is bound by the decisions of the supreme court
of Missouri upon this point. In Chicago v. Robbins, 2 Black, 418, the
supreme court of the United States ruled that where private rights are
to be determined by the application of common-law rules alone, the su-
preme court, although entertaining for state tribunals the highest respect,
does not feel bound by their decisions; and in Hollingsworth v. Tensa8, 17
Fed. Rep. 109, it is held that, though a state decision may apply a state
statute, yet a national court is not bound to follow it in derogation of
established principles of jurisprudence. Thus, a decision administering
·a statute which allows private property to be taken for public use with-
out compensation is not obligatory on a federal court. In il-fohr v. Ma-
nierre,7 Biss. 419, it was held that what shallconstitutejurisdictionina
court is a general principle of law, within the rules above stated.
It is conceded that if the statute is penal it cannot be enforced, ex-

cepting within the jurisdiction of the state of Missouri. It is further
urged by counsel for complainants that the statute merely liquidates the
damages, which it was within the power of the legislature to do. It has
been held that the legislature of a state may by statute provide for dou-
ble and treble damages, and that such an act is not necessarily penal.
But here is a case where there is provision for a recovery without

proof of any damages whatever. Liquidated damages are damages
whose amount has been determined by anticipatory agreement between
the parties. They are recognized and sustained in two classes of cases:
First, in cases where the agreement is of such a nature that the damages
are uncertain, and not capable of ascertainment by any known and sat-
isfactory rule; and, second, in cases where, from the tenor of the agree-
ment or. the nature of the case, it appears that the parties have ascertained
the amount of the damages by fair calculation and adjustment. In
cases not falling within either of these two classes, even if the parties
agree to what they term liquidated damages, the court will treat the stip-
ulation as for a penalty or forfeiture, and administer the law accordingly.
In cases in which liquidated damages are recognized, the right to re-
cover depends also upon the agreement of the parties, without which
the recovery could be only for damages capable of ascertainment and
measurement by established rules of law.
I doubt whether the legislature has the power to enact a statutory

provision for liquidated damages, even where it has the right to create
a cause 'of action. ' It may, for reasoris of public policy, enact and en-
force a penal statute, and provide that tbe plaintiff shall have the bene-
fit of the penalty; but, if the statutory damages are to he treated as com-
pensatory merely, it strikes me that the attempt of the legislature to fix
them by an arbitrary, inflexible rule would be in conflict with the con-
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stituti6n'al" right of the defendant to a jury trial. This, however, is
rather by way of suggestion. It is not necessary to the decision of the
question before the court. It was held in Railway Co. v. Humes, 115 U.
S. 512, "6 Sup. Ct. Rep. 110, that the legislature of a state may fix the
amount of damages beyond compensation to be awarded to a party in-
jured by the negligence of the railroad. company, or prescribe the limit
within which the jury in assessing such damages may exercise their dis-
cretion, and that the additional damages are by way of punishment to
the company for its negligence; and it isnot a valid objection that th,
sufferer, instead of the state, receives them. The court in that case said
that the statute only fixes "the amount of the penalty in damages pro-
portionate to the injury inflicted. In actions for the injury the com-
pany is afforded every facility for presenting its defense." The court
also referred to the fact that the-
"Statutes of nearly every state in the Union provide for the increase of dam-
ages where the injury complained of results from the nt'glect of duties imposed
for the belter secl.mty of life and property, and makes that increase in many
cases double, and in some cases treble, and even quadruple, the actual dam-
ages."
The court further said that such legislation was not only favored by

experience as a most efficient mode of preventing the commission of in-
juries, but that its validity has been affirmed by decisions of the high-
est courts. But that case is clearly distinguishable from the case here,
in that the provisions referred to \VerA expreSSly in addition to the dam-
ages to be ascertained by the evidence, and were subject to the discre-
tion of the jury. Here the statute fixes the amount for recovery with-
out reference to the injury sustained, and shuts out all evidence as to
the actual damage.
I am clear, however, that the amount fixed in the statute cannot be

properly regarded as liquidated damages. "The fact that sections 4426
and 4427 authorize an action for damages by reason of the death of
a person caused by the wrongful act, negleCt, or default of another, and
that suits therefor may be brought by the same parties, and in the same
manner, as provided in section 4425, and that in such actions the re-
covery shall be for such damages, not exceeding $5,000, as may be es-
tablished to the satisfaction of the jury within the rules provided in the
section, is strongly confirmatory of the view that section 4425, which re-
lates exclusively to injuries resulting in death by reason of the negli-
gence, etc., of the officers, servants, and employes of railroad companies,
is penal in its nature. " "
I therefore hold that this court has no jurisdiction in this case, upon

the well-recognized rule that penal statutes can be enforced only within
the sovereignty of their creation, much for the sanie reason that crim-
inal statutes have no extra-territorial force.
With this conclusion I might dismiss the case, and perhaps should,

"without considering the question whether this plaintiff has any standing
in thiscourtj but, as that has been fully argued) I will express myopin-
ion upon that also. "
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The general rule is that the expression" natnral children" refers ex-
dusivelv to children born out of lawful wedlock. Plaintiff's counsel
claim, therefore, that, as the right is given to the parents of a deceased
and unmarried minor, whether such.minor be a natnral born or adopted
child, it includes such a case as this. The answer to this contention is,
first, that it has been held that in a statute declaring that adopted chil-
dren shall have all the rights of natural children the word" natural"
was used in the sense of legitimate. Barns v. Allen, 9 Amer. Law
Reg. 747. Apart from this view, the language of the section is not in
my judgment consistent with the proposition that it confers the right
claimed here, for the right of action is given to the father and mother,
who may join in the suit, and each shall have an equal interest in the
judgment, or, if either of them be dead, then by the survivor. That
the father has no right to sue is perfectly clear, and yet the only provis-
ion l\uthorizing father or mother to sue is that just quoted. They may
join if living, and the suit can be by one only in case the other be dead.
This clearly, in my mind, refers exclusively to cases where father and
mother are joined in lawful wedlock. It is urged, however, that the
statute, being remedial, should be liberally construed to effectuate the
manifest purpose of the legislature to provide damages for parent or par-
ents of minor unmarried children. The liberal rule of construction
might be invoked if this were a statute providing compensatory damages
merely. But even in that case, inasmuch as the statute creates a right
of action which did not exist at common law, that right can be exer-
cised by those only who come within its provisions, which do not in-
clude the mother of an illegitimate child.
The case will be dismissed.

CRANE CREEK SHOOTING CLUB Co. v. CEDAR POINT CLUB Co.

(Circuit Court, N. D. Ohio, W. D. May 1,1891.)

PUBLIe LANDS-SWAMP LANDS-DECISION OF COMMISSIONER.
By Act Congo Sept. 28, ]850, the commissioner of the general land-office was con-

stituted a special commissioner for determining the character of lands Which, un-
der that act, either passed to the state or were lands subject to sale; and where, in
an aetion of ejeetment, it appears that the lands in question were a part of a cer-
tain list of lands selected by the state, and claimed by it under the act, but that
.its claim was rejected by the commissioner in 1852; that again, in 1882, the land
was claimed by the state as swamp land, and that the elaim was again rejected by
the commissioner as having been finally adjudicated by the former rejection thereof;
and that the action of the commissioner was sustained by the secretary of the in-.
terior on appeal,-such decision of the land department will be regarded as cODclu-
sive; and the question whether the lands are really swamp lands, within the mean-
ing of the act, will not be considered by the court.

At Law.
J. H. Tyler and A. Farquarsorl, {or plaintiff.
J. D. Ford and Squires, Sanders & Dempsey, for defendant.
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