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NortHERN Pac. R. Co. v. MEADOWS.
(Cireuit Court, D. Montana. April 13, 1891.)

RAILROAD GRANTS—PRE-EMPTION CLATM-—ABANDONMENT.

In an action in the nature of ejectment by a railroad company claiming under a
{egislative grant on conditions subsequently fulfilled, a complaint, 0therwise set-
":ting forth a good cause of action, is not rendered demurrable by the allegations that
on a certain day, 14 years before the fulfillment of said conditions, one G. filed a
declaratory statement, wherein he alleged settlement ‘'on and made pre-emption
claim to the lands in controversy, but that said G. did not then or at any time
make .settlement on said lands, and that until subseguent to the time plaintiff
claimed to have fulfilled its conditions no other entry or filing was made on the
land, as, if these facts showed that a pre-emption claim had existed, it should be

cconsidered to have been abandoned.

At Law. Opinion on demurrer to complaint.
F. M. Dudley, Cullen, Sanders & Shelton, for plaintiff.

Adkinson & Miller, for defendant.

Krowrgs, J. This is an action in the nature of ejectment, brought
by plaintiff to recover the possession of the 8. E. 1 of the 8. W. ¥ of
section 17, township 10 N., range 3 W. of the principal meridian for
Montana, situate in Lewis and Clarke county, said state. Plaintiff
sets forth in its complaint facts sutlicient to show that it received from
the United States a grant of every alternate section of land within 40
miles of the definite line of its railroad on each side thereof ; said sections
to be odd in number, not mineral, to which the United States had full
title, not reserved, sold, granted, or otherwise appropriated, and free
from pre-emption or other claims or rights, at the time the line of said
road should be definitely fixed, and a plat thereof filed in the office of
the commissioner of the general land-office. It also shows that the land
in controversy is a portion of an odd section within the limits of said
grant, not mineral in character, and that the same was public land, to
which the United States had full title, not reserved, sold, granted, or
otherwise appropriated, and free from pre-emption or other claims or
rights, at the time the line of plaintiff’s road was definitely fixed, and a
plat thereof filed in the proper office; that the date when said line was
definitely fixed and the plat thereof filed was on the 6th day of July,
1882. Plaintiff further sets forth that on the 27th day of November,
1868, one Jerome 8. Glick filed in the United States district land-office
for the district of Helena a declaratory statement under the provisions
of the laws of the United States granting pre-emption rights to settlers
upon the public domain, wherein he alleged settlement as of said No-
vember 27, 1868, upon, and made pre-emption claim to, the W. % of
the S. E. %, the 8. W. 1 of the N. E. %, and the S. E.  of the 8. W,
%, of said section 17. But plaintiff alleges upon information and belief
that said Glick did not on said day or at any time make settlement upon
said land, or any portion thereof, and did not at any time inhabit or
improve the same, or erect a dwelling thereon; and that until subsequent
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to said July 6, 1882, no other entry or filing was made upon said land
in the United States land-office, but the same remained free and clear
upon the records of said land-office, except for the claims of said plain-
tiff aforesaid. To this complaint the defendant filed a general demurrer,

to the effect that the complaint does not state facts sufficient to consti-
tute a cause of action. Much that is set forth in this complaint, it ap-
pears to me, was not required by good pleading. The allegations of the
filing of a claim to pre-empt said premises in dispute by Glick, and then
the facts which it is claimed show that the claim of said Glick was void,

appear more as if plaintiff had attempted to set up the supposed defense
of defendant, and then facts which show that there is no validity in this
defense. What, undoubtedly, plaintiff had in view in these allegations
was the showing that the land in dispute was not excepted from plain-
tiff’s grant. There was no objection made to this mode of pleading, but,

on the contrary, in the argument of the demurrer it seemed to be ad-

mitted that this was a proper mode of presenting the issues involved,

and the very statements which appeared to me to.-be unnecessary to a

statement of plaintiff’s cause of action were seized upon as material alle-

gations, which showed that plaintiff had no standing in court. I shall,

then, consider the case as presented. In thecase of Railroad Co. v. Cannon,

46 Fed. Rep. 237, (decided by this court at this term,) it was held that the
titlethe plaintiff had to thelands granted it by congress wasa legal title. In

the case of Railroad Co. v. Sanders, 46 Fed. Rep. 239, (decided also by this
court at this term,) it was held that plaintiff received title to such lands as

were public lands, to which the United States had fulltitle, not reserved,

sold, granted, or otherwise appropriated, and free from pre-emption or
other claims or rights, at the time the line of plaintiff’s railroad was defi-
nitely fixed, and a plat thereof filed in the office of the commissioner of
the general land-office. The question presented in this case is as to
whether the facts show that such a pre-emption claim had attached to
the land in dispute as to bring it within the exceptions in plaintiff’s
grant. It should appear that such a claim existed at the time the per-
manent route was fixed. If any such claim had existed at any time I
think at that time it should be considered as abandoned. A person who
only files a claim to pre-empt land from the United States, and who for
10 years thereafter fails to make any settlement upon the same, or any

improvements thereon, ought to be considered as having relinquished any
claim he had ever made upon such property. I may say further I do
not think the fact of making a filing alone of an application to pre-empt
land, unaccompanied by any other acts, ought to be considered a pre--
emption claim at all, as that term is understood inlaw. As Ido not
think plaintiff has stated sufficient facts to negative the good cause of ac-
tion he has undoubtedly stated in other parts of his complaint, the de-
murrer will be overruled. It is therefore ordered that the demurrer of
defendant be, and the same is hereby, overruled.
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ArrowsMITH v. GLEASON et al.

(Circuit Court, N. D. Ohio, W. D. May 1, 1891.)

1. GUARDIAN AND WARD—PROBATE SALE. )

Upon a bill in equity to set aside a sale by a guardian of a ward’s lands under or-
der of court, on the ground of fraud and collusion between the guardian and the
purchaser, the federal court, as a court of equity, cannot sit in review to pass upon
errors and irregularities in the proceedings of the probate court, but will confine it-
self to the issues as to whether the guardian acted fraudulently, and for his own
benefit, and whether there was any collusion between him and the purchaser.

2. BAME—VACATING—EVIDENCE OF FrAUD.

‘Where a guardian, acting at the instance of his ward and of his ward’s mother,
who had a dower interest in the estate, procured an order of the probate court for
the sale of real estate at its appraised value, made a sale, which was necessary to
pay the ward’s debt for board and lodging, and three years later, there being no
further necessity therefor, and no new appraisement, made a further sale, and other
sales of the balance later on, when there were still funds of the ward in his hauads
from the former sales and from other sources, such facts alone, in the absence of
evidence of collusion with the purchaser, or of facts sufficient to put him on inquiry,
or of any knowledge on his part of the condition of the ward’s estate, will be in-
sufficient to justify a court of equity in setting aside such sale, especially if it also
appears that the price realized was the fair value of the land.

In Equity.

Henry Newbegin, Benj. B. Kingsbury, and Doyle, Scott & Lewis, for com-
plainants.

Harris & Cameron and William C. Cochran, for defendants.

Ricks, J.  On the 27th day of October, 1884, the complainant filed
his bill in equity in this court against Edward H. Gleason and the ad-
ministratrix, widow, and heirs at law of Frederick Harmening, deceased,
seeking to have this court declare invalid certain deeds made by Ed-
ward H. Gleason, as guardian, to John F. Harmening, and asking an
accounting in respect to the rents and profits of the lands so conveyed.
A demurrer to said bill was filed by the defendants, which was heard in
this court at its June term, 1885, before Judges WeLKER and HAMMOND.
The demurrer was sustained, and the bill dismissed, from which decree
the complainants prayed an appeal to the supreme court of the United
States, which appeal was heard at the October term, 1888, of said court.
That court reversed the decree of this court, and remanded the case for
further proceedings. 129 U. S. 86, 9 Sup. Ct. Rep. 237, Inits decision
the supreme court state fully and clearly the history of the transactions
involved in this controversy, and so much thereof as is necessary to a
clear understanding of the decision now about to be made is quoted:

“The case made by the bill is substantially as follows: The lands in con-
troversy formerly belonged to John C. Arrowsmith, who died in 1869; his
wife, and the plaintiff, his only child and heir at law, surviving him. On the
15th of July, 1869, Gleason petitioned said probate court to be appointed gnard-
ian of the estate of the plaintiiff, then but six years of agé. He applied to
one Henry Hardy, a freeholder, to become surety upon his bond as guardian,
in the penalty of $5,000, which Hardy did, upon the express agreement that,
before the bond was delivered, Gleason would procure another surety of equal
responsibility. Gleason filed the bond in the probate court without obtaining




