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Mr. Russell. We have no objection to giving such a bond. If my
friend desires speed in the matter on account of great suffering, and be-
cause vessels drawing 11 feet of water desire to get there, and cannot, I
will file a replication to-day to his answer, and I will go to hearing in
pen court with witnesses at once.

Mr. Dickinson. We accept the suggestion, but, as we have all the
material ready 1o make the extension to this dock, we desire the bond.

Court. Execute the bond. That is all the court can do now.

Mr. Russell. We will ask for costs upon the motion for prelminary in-
Jjunction. ,

Court. I will let that abide the determination of the question.

LeMoiNe v, DunkLIiN CoUNTY.

(Circuit Court, E. D. Missouri, E. D. May 15, 1891.)

TRUST—LACHES.

Where, in a proceeding to obtain a transfer of the legal title to a large quantity
of swamp land, alleged to be held by the defendant county in trust for the com-
plainant, it appeared that the entries under which complainant claims were made
more than 30 years before; that for more than 20 years the county had openly and
persistently denied the trust, and had made sales and conveyances of large guanti-
ties of the lands to persons who have made improvements thereon; that complain-
ant’s title toalarge portion of the lands depended npon a grant in aid of a plank-road;
and that, although the road had never been built, the certificates of entry and sale
were issued to the contractors, who are the parties under whom complainant claims;
that the charter of the road was subsequently repealed, and the county had contin-
uously contested the validity of the grant; that the witnesses who were conver-
sant with the transaction of the issue of certificates of entry and sale are since dead;
that in the c¢ivil war the records of the county were scattered; that those which
were in existence up to the year 1872 were in that year destroyed by fire,—the com-
plainant will be held guilty of laches, and the bill dismissed.

In Equity.
Cunningham & Eliot, for complainant.
Eleneious Smith and Geo. H. Shields, for defendant.

TrAYER, J. For the information of counsel it will be sufficient to
say that the court dismisses the bill of complaint on the ground of laches.
The bill charges in effect, that Dunklin county holds the legal title to
about 17,000 acres of swamp land, situate in that county, in trust for
the complainant, the land having been entered, as it is claimed, and paid
for, by parties under whom complainant derives title, some time in the
year 1857. The purpose of the proceeding is to obtain a transfer of the
legal title, on the ground that complainant hassucceeded to all the rights
of those who originally entered the lands, and is now the equitable owner
of the same, and entitled to a conveyance of the legal title. It will be
seen, therefore, that the title which plaintiff asserts had its origin more
" than 80 years ago, and nothing appears to have stood in the way of an
assertion of that title by the plaintiff, or by those under whom he claims,
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at any time within the past 20 or 25 years; nevertheless, no steps were
taken to enforce the right now asserted until July 2, 1888, when the
present bill was filed. The testimony shows to my satisfaction that for:
more than 20 years the county of Dunklin has openly and persistently
denied the trust which complainant now seeks to establish. During that
period it has made sales and conveyances of large quantities of the lands
in question to numerous purchasers. Many of the purchasers have en-
tered into possession of the lands so conveyed to them by the county,
and have made improvements thereon, and some of the purchasers have
doubtless been in possession for such length of time as to acquire a per-
fect title to their several holdings under the statute of limitations. I
have no doubt that the complainant, or those under whom he derives
title, had both actual and constructive unotice, at least 15 years before
this suit was instituted, that the county of Dunklin was selling and con-
veying the lands in question as a part of the unsold swamp lands ceded
to it by the state, which it had the right to sell; and, further, had knowl-
edge that the county denied and would dispute the validity of the entries
or sales made in 1857, on which plaintiff’s alleged equitable title depends.
Furthermore, it appears that plaintiff’s right to a very large portion of
the lands claimed in this proceeding, depends upon the validity ofa grant
of said lands made in the year 1857, to aid in the building of a plank-
road from Xennett, in Dunklin county, to a point on the Mississippi
river. The road it seems was never built, although a certificate of entry
and sale of all swamp lands lying within six miles of the proposed route
of the road was issued to the contractors, who are the parties under whom
complainant claims. Shortly after the issuance of such certificate, the
general assembly of this state for some reason repealed the charter au-
thorizing the building of the road, and authorizing the donation of swamp
lands by the county in aid of the enterprise. The county of Dunklin,
as it seems, has contested the validity of the grant of swamp lands in
aid of the building of the plank-road for more than 80 years last past.
Whether the certificate of entry and sale of lands to aid in the build-
ing of the plank-road was regularly and lawfully issued by the register
of swanip lands, it is now impossible to fully and fairly determine.
Nearly all the persons conversant with the transaction have died. A
civil war has swept over the country, therecords of the county of that pe-
riod have been scattered, and such as were in existence up to the year
1872 were in that year destroyed by fire.

The case made by the evidence presents certain features that were not
disclosed by the bill when it was before the court on demurrer. Vide,
38 Fed. Rep. 567. It is obvious, from what has been said, that all the
facts appear in evidence which are requisite to support the plea of laches.
The complainant and those under whom he claims have acquiesced for
years in an open and notorious denial by the county of the equitable ti-
tle on which the complainant relies. In the mean time numerous per-
sons, who are not parties to this suit, have acquired an interest in the
lands described in the bill, whose titles would be clouded by a decree in
favor of the complainant; and, in the third place, it appears that, by
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lapse of time, the accidental destruction of public records, and the death
of witnesses, the defendant is precluded from showing the invalidity of
complainant’s title to a large portion of the lands in dispute, which it
very likely could have shown if this action had been brought at an ear-
lierday. Complainant must accept the consequences of his own neglect,
and the neglect of those under whom he claims. Speidel v. Henrici, 120
U. S. 3887, 7 Sup. Ct. Rep. 610; Hume v. Beale, 17 Wall. 348; Brown
v. Buena Vista Co., 95 U. S. 161.

There are some other defenses which it is unnecessary to notice. The
bill must be dismissed, for the reason stated.

Horey v. CoLEMAN et al.
(Cirewit Court, 8. D. New York. May 14, 1891.)

1. CORPORATIONS—J OINT STOCK COMPANY—TAXATION.

A company which is a copartnership, constituted by written articles of associa-
tion, having its capital divided into shares which are transferable, which is not
dissolved by the death of a shareholder, the business of which is conducted by a
board of managers, and which has all its property vested in the exclusive custody of
three trustees, and conducts all legal proceedings in the name of the president or
of the three trustees, though a gquasi corporation, as between the members, by their
voluntary contract, but not incorporated or created by franchise, is not within the
meaning of a statute subjecting to taxation all moneyed or stock corporations de
riving an income or profit from their capital stock or otherwise, :

2. EQUuITY—ADEQUATE REMEDY AT LAW~—ILLEGAL TAXATION.

In a proceeding in equity, the objection that thereis a plain and adequate remedy
at law is jurisdictional, and a bill for injunction to restrain the collection of a tax
must be dismissed, where such a remedy exists, notwithstanding the objection is
not raised by the defendant either by plea, demurrer, or answer.

In Equity.
B. H. Bristow and Seward, Guthrie & Morawetz, for complainant.
George S. Coleman and Wm. H. Clark, for defendant.

Warrace, J. In my judgment the tax, the collection of which 1is
sought to be restrained by this suit, is in no sense a tax upon commerce,
and its legality depends solely upon the question whether the collective
body known as “Adams Express Company” is a corporation within the
meaning of the state statute which subjects to taxation “all moneyed or
stock corporations deriving an income or profit from their capital or oth-
erwise.” If the company is a corporation or a partnership, having its
domicile in this state, its capital is taxable by the state, notwithsiand-
ing it may be wholly invested in the business of interstate commerce, and
in property used in other states for the transportation of goods. The
present tax is assessed upon the capital stock of the company. The
company is a copartnership, domiciled in this state, and constituted by
written articles of association, whereby its capital is divided into shares.
The shares are transferable. The death of a shareholder does not work
a dissolution. The business is conducted by a board of managers. The



