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fact that Sweeney's original possession was in good faith, and with the
consent of libelants' agent. His refusal to return the barges when de-
manded cannot be considered a maritime tort.
For these reasons the same decree will be entered in this court as in

the district court, with costs of both courts to be taxed, and for which
execution may issue after five days from the signing of this decree.
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GUNBY et al. v. THE KHIO. BAKER-WHITELY Co. v. SAME. JOSEPH R.
FOARD TRANSP. Co. v. SAME. UMBACH V.

(Circlt'it Court, D. }<[aryland. May, 1891)

SAINAGE-AUANDOXMEXT OF IMPERILED VESSEL,
The Khio, a lal'ge ocean-going steam-ship, was lying in a slip by a wharf. On

the opposite side of the slip, about 100 feet in width, was a large elevator. In front
of the Khio, and between it and the main body of water, was another steam-ship,
the North Erin, of the same class. Suddenly, as if by an explosion, the elevator
was enveloped in flames. The heat was intense, and both steam-ships were in im-
minent danger. The tug-boat Calvin Whitely, coming to the rescue, made fast to
the North Erin, and towed her out of the slip to a place of safety. The Khio had
put her lines on the Erin, thinking to follow her out, but they were thrown off by
the captain of the Erin before they had made much headway. The stern lines of
the Khio were still fast to the wharf, to keep her from being carried by the wind,
which was a strong one, across the slip to the burning elevator, and when her bow-
lines were thrown off her head was carried over the slip, and her danger was very
great. Just then the tug-boat John S. Gunby, which had been helping the Whitely
take the Erin out, seeing the great danger of the Khio, took a line which her of-
ficers had carried to the wharf, and towed her out of the slip to a place of safety,
The court allowed in the case of the Erin $1,700 salvage, and in the case of the Khio
$2,000. Held, on an appeal, as to the proper distribution of these funds, that the
Whitely was not entitled to any portion of the amount paid by the Khio. since the
casting oft' her lines in taking out the Erin put her in much greater dauger.

Admiralty Appeal.
Wm. Pinckney Whyte, for Gunby.
John H. Thomas, for Baker-Whitely Coal Company.
BlackiBtone & Blackistone, for Joseph R. Foard Transportation Com-

pany.
Beverley W. Mister, for Umbach.
Convers & Kirlin, for the Khio.

BOND, J. This is a claim for salvage service. On the evening of the
13th of January, 1890, the steam-ship Khio was lying in a slip beside
what was known as the "Iron Ore Wharf," pier No. 31. Ahead of her
was another steamer, the North Erin, occupying the end of the wharf,
or that part of it nearest the main body of water, the Patapsco river.
Upon the opposite side of this slip, about 100 feet in width, was the
Canton eleyator No.3. The two steamers Khio and North Erin were
large steam-ships, from 300 to 350 feet in length. While
the steam-ships were thus fastened to the wharf on the west side of the
slip, suddenly the elevator No. 3 on the east side, with a rapidity
amounting almost to explosion, was discovered enveloped in flames.
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The heat was intense, and the steam-ships in imminent danger of de-
struction. At this juncture the tug-boat Calvin Whitely came to the res-
cue. She made fast to the steam-ship North Erin, anel towed her out
of the slip to a place of safety. While the Calvin Whitely was making
ready to tow the North Erin out of the slip, the captain of the Khio put
his lines on the Erin, thinking to follow her out; but the captain of the
Erin threw them off before they had made much headway. The Khio
still had her stern lines fastened to the wharf purposely to keep the
wind, which was a strong one fr0111 the west, from moving her into the
burning elevator on the east side of the slip. When the Erin threw off
her bowlines, her head was blown over to the other side of the slip,
where she was in the most imminent veril by fire. However, at this
juncture, the steam-tug John S. Gunby, which had been fastened to the
North Erin to assist the Calvin Whitely to tow that steam-ship out, see-
ing the lines of the Khio thrown off the Erin, and the imminent danger
she was in from the west wind carrying her into the burning elevator,
took a line from the Khio, which her officers had carried to the
wharf, and towed her out of the slip to the main water and place of
safety. The district judge very properly considered this service rendered
by the Calvin Whitely to the steam-ship North Erin, and that rendered
by the John S. Gunby to the Khio, a salvage service. The amount al-
lowed by the court in the case of the North Erin was $1,700, and that al-
lowed in the case of the Khio was $2,000. The claimants of the steam-
ships have not appealed, and state by their counsel here that they have
no ground of complaint. The question is merely one of distribution of
the fund allowed. The tug Calvin S. Whitely claims that, because she
towed the North Erin out of the way, the Gunby had an opportunity
and better chance to tow the Khio out of the slip. But the tact is that
whoever had the charge of getting the North .lBrin out, as far as the
Khio is concerned, put her in much greater peril by casting off her lines
and SUffering her to be drifted into the burning elevator than if she had
been let alone. When a vessel starts to assist in a salvage service of two
vessels and ab:mdons one, as was done here, she has no claim for any-
thing she may have done before she abandonad the imperiled ship.
The Whitely assisted the North Erin to a viace of safety, and was amply
repaid in her case for that service. But the district judge allowed the
tug Ohicago and the tug Canton, the one $2.50 and the other $200, for
some alleged service in behalf of the imperiled ships. To this allow-
ance no one seems to make objection, but I am very much of the opinion
that the service was of no avail in the rescue of the ships. It was all
done after the Gunby had made fast to the Khio. She was abundantly
able to tow her out, and was towing her out when these parties insisted
upon throwing lines aboard, and the action of the officers of the two tugs
Chicago and Canton looks much as if they had an eye to a salvage re-
ward, rather than to any good they could do the Khio. They merely
encumbered her with help. I wiiI not alter the decree of the district
judge, which I think extremely liberal; but the owners of the Calvin
Whitely and Canton and Chicago, who have appealed, must pay the
costs; and a decree will be entered in accordance with this opinion.
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REMOVAL OF CAUSES-CITIZENSHIP-JOINT-STOCK COMPANY.
A joint-stock association, limited, created under Act Pa. June 2, 1874, (P. L.

271,) having some of the characteristics of a partnership and some of a cor-
poration, including the right to a common seal, ownership of property, real and per-
sonal, by the association, and the right to sue and be sued by the eorporate name,
is a new artificial person, and as much a citizen of Pennsylvania as a corporation
organized under its laws, and, when sued in a New York court, is entitled to re-
moval to the federal court, irrespective of the citizenship of its individual mem-
bers.

On Motion to Remand.
Parsons, Shepard & Ogden, for plaintiff.
Arnoux, Ritch & Woodford, for defendant.

LACO){BE, Circuit Judge. This motion must be determined upon the
facts as they now appear. Section 5 of the judiciary act of 1875, as
amended by the judiciary act of1887. Defendant is organized under the
laws of Pennsylvania. Act June 2, 1874, (P. L. 271.) If it were a
corporation, it would therefore be a citizen of that state, and, so far as
appears, a non-resident of this district. If it be not a corporation, but
a limited partnership, then it does not appear that its members are eiti-
zens of a state or states different from that of which plaintiff is a citizen,
and jurisdiction of a federal court over the matter in dispute is not shown.
'Whether associations formed under the constitution and laws of a par-
ticular state are legally corporations or not, is a question in answer to
which the decision of the highest court of the state will be accepted as
conclusive. Secombe v. Railway Co., 23 Wall. 108. The supreme court
of Pennsylvania, (1889,) commenting upon this statute, and the organ-
izations formed under it, has held that when such organization "is called
into life by the organic act, [recording the certificate of organization,]
the promoters cease to act as individuals or as partners in the common
business, but through the name and upon the credit of the joint-stock as-
sociation;" and that the statute has "created a new artificial person, to
be called a •joint-stock association,' having some of the characteristics
of a partnership and some of a corporation." Hill v. Stetler, 127 Pa, St.
145, 13 At!. Rep. 306, and 17 Atl. Rep. 887. Among these character-
istics of a corporation are included the right to a common seal, owner-
ship of property, real and personal, by the association, and the right to sue
and be sued by the corporate name. Act of June 2, 1874, supplement
and amendments. See, also, Patterson v. Pipe Co., 12 Wkly. Notes Cas.
452. For the purposes of this suit the defendant must therefore be con-
sidered to be a Pennsylvania corporation, and as such had the right to
remove.
Motion for remand is denied.
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