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the'bagging in question was fit only to be converted into paper, and not
fit commercially for any other manufacture.. It would be unprofitable
to recount what the witnesses on the one side apd the other have said
on the subject. Their testimony is brief, and has been fully commented
on by counsel, and you cannot fail to understand and appreciate it, If
your minds are satisfied that the bagging was fit only to be converted
into paper, and not fit commercially· for any other manufacture, your
verdict should be for the plaintiffs in the amount of their claim; other-
wise it should be for the defendant.

Verdict for plaintiff.

HOSTETTER CO. v. BRUEGGEMAN-REINERT DISTILLING CO.

(Oircuit Oourt, E, D. Missouri, E. D. May 9, 18111.)

TRADE-MARK-INFRI:-lGEMENT-INJUNCTJON.
On bill for injunction it appeared that complainant was engaged in the manufact-

ure and sale of "Hostetter's Bitters," and is the owner of the trade-marks, brands,
labels, etc., used in connection with such sale; that defendant manufactures an ar-
ticle of bitters closely resembling Hostetter's Bitters in appearance and flavor,
which it sold in bulk to its customers, advising them at the same time to refill bot-
tles that originally contained Hostetter's Bitters with the spurious article, and put
them on the market as genuine; that in all probahility the plaintiff had been thereby
to some extent damaged, and the public deceived. Held that, though defendant
did not itself use plaintiff's labels and bottles, still in advising its customers it was
guilty of a wrong which a court of equity will enjoin.

In Equity. On bill for injunction.
George Dennison and M. L. Gray, for complainant.
H. B. Davis, for defendant.

THAYER, J. The {)omplainant is engaged in the man' rllcture and saleof Hostetter's Bitters, and is the owner of the trade-marks, brands, labels,
etc., used in connection with the sale of such bitters. It charges that
defendant has sold and intends to sell, "as and for Hostetter's Bitters," a
spurious article or preparation of bitters, riot manufactured by the com-
plainant, with intent to deceive the public, and to deprive the complain-
ant of a portion of its patronage, and of profits that it would otherwise
realize by the sale of the genuine article. The proof does not establish
that defendant has itself sold a spurious article of bitters put up in bot-
tles ma.de in imitation of those in use by complainant, or thflt it has
counterfeited the complainant's labels, trade-marks, etc.; but the proof
does show that defendant manufactures an article of bitters which closely
resembles Hostetter's Bitters in appearance and flavor, and tha.t it has
sold the f'ame in bulk to its customers,advising them at the time of
such sales to refill bottles. that originally contained Hostetter's Bitters
with the spurious article, and to put the bottles thus refilled on the mar-
ket as containing genuine Hostetter's Bitters. It is 1nost probable, I
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thirik, that in accordance with such counsel arid advice a spurious arti-
cle has been sold by some of delfmdant's customers, in the manner last
described, and that complainant has been thereby damaged to some ex-
tent, and that the public has been deceived. Under these circumstances
I think the complainant is entitled to au injunction restraining the de-
fendant from 'selling a spurious article of bitters as and for Hostetter's
Bitters. Customers ofdefendant, who have thus been advised and induced
to use genuine bottles and labels in the manner above mentioned, are
clearly guilty of a wrongful act which a court of equity will enjoin; and
a person who counsels and advises another to perpetrate a fraud, and who
also furnishes him the means of consummating the same, is himself a
wrong-doer, and, as such, is liable for the injury inflicted. Societl
Anonyme, etc., v. Western D1J3tilling Co., 42 Fed. I.,ep. 96. The defend-
ant cannot shield itself from an injunction by the plea that it has not
itself sold a spurious article in a false dress. The fact that it has ad-
vised its customers to perpetrate a fraud of that description, and that it
has furnished them the spurious article, and that some of its customers
have probably acted on the suggestion, is sufficient to render them lia-
ble to an injunction. A restraining order will be awarded at defendant's
cost.

PAINE v. SNOWDEN.1

(Oircllit Oourt, E. D. Pennsylvan·ia. April 20, 18\l1.)

PATElilTS FOR INVENTION- PATENTABILITY-
Complainant's patent was for a design for bow-backed chair consisting in having

the upper portion of the bow covered with a piece of material conforming to its
shape at the top and leaving the rounds between the lower edge of the piece and
the seat exposed. Held, in view of a prior patent showing a chair having the top
of the back formed of a wood strip of some breadth and rounds extending between
it and the seat, the design did not possess patentable novelty.

In Equity. Bill by Henry H. Paine to enjoin one Snowden from con-
tinuing an alleged infringement of design patent No. 13,405, for backs
for chairs, November 14, 1882.
Complainant's claims were:
"(1) The improved design for common round, bow-back chairs, consisting

in the upper part of the bow and rounds provided with a sheet of suitable
material, as wood, bent to conform to the curvature of said bow-back and
rounds, leaving the rounds between said sheet and seat exposed, substantially
as and for the purpose specified. (2) The improved design for common
round, bow-back chairs, consisting in the upper part of the Low and rounds
provided with perforated wooden plates or sheets, substantially as shown and
described. (8) The improved design for chairs, which consIsts in the seat-
frame with perforated wood seat and the back with a round bow, and with
a perforated wooden plate or sheet secured to said bow near its top, sub-

tReported by Mark Wilks Collet, Esq., of the Philadelphia bar.


